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Executive Summary 

The Irish Council for Civil Liberties (“ICCL”) has long called for the ratification of the 

Optional Protocol to the Convention against Torture (“OPCAT”). We are now one of 

only three EU States that have not ratified OPCAT. This is an innovative UN human 

rights treaty that provides for the creation of inspection mechanisms to prevent tor-

ture and ill treatment in places where people are deprived of their liberty. Ireland has 

a long, tragic history of mistreatment of people in institutions. In light of this, ratifica-

tion of this treaty should be done immediately to ensure the State is doing everything 

it can to prevent ill treatment in our institutions.  

 

The Draft General Scheme Inspection of Places of Detention Bill 2022 (the “Bill”) is 

the national legislation that will implement Ireland’s obligations under OPCAT. The 

publication of the Bill is very welcome and ICCL hopes the legislation will come into 

force as soon as possible. However, ICCL urges government to ratify OPCAT 

immediately, in order to avail of the expertise of its supervisory body, the UN Sub-

Committee on the Prevention of Torture (“SPT”). The treaty provides that a State can 

draw on the expertise of this body to assist with the development of and legislative 

drafting necessary for the National Preventive Mechanism (“NPM”), the national 

human rights based inspection body that the treaty requires. The treaty provides for 

five years from date of ratification to the creation of the NPM, if such time is necessary, 

and therefore government does not need to pass this legislation before ratifying 

OPCAT.   

 

Beyond consultation with the SPT, we encourage government to conduct ongoing 

consultations with all relevant stakeholders, including civil society organisations, 

throughout this legislative process to ensure that the NPM responds to the needs of 

all those deprived of their liberty in Ireland, particularly the most vulnerable. 
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This submission analyses the Bill in light of the requirements of OPCAT and in light 

of guidance provided by the SPT, both generally and to other States in their processes 

of developing NPMs.  

 

ICCL makes five key recommendations:  

I. The remit of the NPM should be expanded to include residential 

institutions in social and care settings, including care homes and Direct 

Provision Centres.  

II. The functions of the NPM, as outlined in the General Scheme, should 

be brought more closely in line with the requirements of OPCAT. 

Crucially, the Bill must specify that NPMs can make unannounced visits 

to places of detention. 

III. The NPM for places of Garda detention should include bodies with 

existing policing expertise, such as the Garda Síochána Inspectorate 

and the Policing Authority. 

IV. The Bill should provide a statutory basis for consultations between civil 

society and the NPM.  

V. The financial and functional independence of the NPM must be 

emphasised in more detail.  

  

A short summary of our recommendations on a Head to Head basis follows: 

 

Head 9 

ICCL welcomes the provision in the Bill to require the prison inspectorate to be 

notified of “serious adverse incidents” in prisons. However, we consider that the 

provisions in relation to “serious adverse incidents” must be extended to include any 

such incidents that occur in police detention. We also consider that this provision 
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should be extended to include all NPMs and all places where people are deprived of 

their liberty.  

Head 13 

Visiting Committees should be created for all places where people are deprived of 

their liberty, not just prisons.  

Head 14 

The definitions of “detainee” and “place of detention” should be expanded to align 

with a broader definition that encompasses public and private social and care 

settings, including residential institutions and Direct Provision centres.  

Head 15 

Amend language in this Head to more closely align with articles 12-14 of OPCAT. In 

particular, expand the duty of the State to engage with the SPT to reflect OPCAT’s 

article 12 requirement that the State “examine the recommendations of the 

Subcommittee on Prevention and enter into dialogue with [the SPT] on possible 

implementation measures”. 

Head 16 

Amend Head 16(f) to place a duty on the State to respond to recommendations 

made by IHREC in its capacity as NPM Coordinator body and “enter into dialogue” 

with IHREC on possible implementation measures.  

Head 17 

Amend Head 17 to ensure that the functions of an NPM correspond to the 

functions outlined in OPCAT articles 18, 19 and 20, noting that OPCAT refers to 

the minimum powers that an NPM should have.  

 

Amend this provision to ensure that NPMs have the right to make unannounced 

visits to places of detention.  
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Reflecting article 19 of OPCAT, amend this provision to ensure NPMs have the 

power to “submit proposals and observations concerning existing or draft 

legislation”.   

 

Head 19 

Ensure that the NPM with responsibility for inspecting places of Garda detention 

has policing expertise. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

8 
 

Introduction1 

1. The Irish Council for Civil Liberties (ICCL) welcomes the opportunity to provide 

input into the Draft General Scheme of Inspection of Places of Detention Bill 

(2022) (hereinafter the “Bill”). ICCL reiterates the substance of our previous 

submissions on this topic including our Submission to the UN Committee 

Against Torture (“CAT”) in 2017,2 our Follow-up to the 2017 Concluding 

Observations of CAT in 2018,3 and our Submission to the Department of Health 

for its Consultation on the Deprivation of Liberty Safeguard Proposals in 2018.4 

2. ICCL is calling for the broadest possible mandate to be given to the National 

Preventive Mechanisms (“NPMs”) so they can act with the widest discretion to 

be able to visit all places where people are deprived of their liberty, as defined 

by Article 4 of the Optional Protocol to the Convention Against Torture and 

Other Cruel, Inhuman or Degrading Treatment or Punishment (“OPCAT”). In 

addition, this submission recommends the immediate ratification of OPCAT, 

the rethinking of inspections of Garda custody, closer alignment of the 

functions of the NPM with the requirements of OPCAT, the vital role of civil 

society in the operation of the NPM to be placed on a statutory footing and the 

financial and functional independence of the NPM to be better safeguarded. 

3. As a preliminary point, given the broad scope of places that ought to fall under 

the purview of an NPM, it is necessary that the design and development of the 

NPM includes consultations with organisations working with persons in a situa-

tion of vulnerability, such as migrants, international protection applicants, refu-

gees, children, women, ethnic and cultural minorities, nursing home residents 

 
1 This submission was written by Sarah O’Malley BL with Doireann Ansbro BL and Seán Beatty BL. 
2 ICCL, Submission to the UN Committee Against Torture, 26 June 2017. 
3 ICCL, Follow-up to the 2017 Concluding Observations of the Committee against Torture, 23 
November 2018. 
4 ICCL, Submission to the Department of Health for its Consultation on the Deprivation of Liberty 
Safeguard Proposals, 16 March 2018. 



 

9 
 

and persons with disabilities.5 It is unclear to ICCL whether the State has made 

efforts to consult with grassroots and local community groups who work with 

such communities in the legislative process.6 It is ICCL’s view that wider consul-

tations are necessary, and we support IHREC’s call for an extensive, OPCAT-

grounded, consultation exercise with all agencies and bodies,7 and a wide 

range of stakeholders, including civil society organisations. 

Recommendation 

• Immediately begin wide consultations with all groups and communities with 

expertise in the area of deprivation of liberty and/or who work with those who 

may experience deprivation of liberty.  

Legal framework 

4. The prohibition of torture is recognised as a peremptory norm of general 

international law (jus cogens), a norm to which no derogation is permissible.8 

The State is obliged under this universal prohibition against torture and ill-treat-

ment (which is also protected as an absolute right by the Irish Constitution,9 the 

ECHR10 and numerous other international human rights treaties to which Ireland 

is a party11) to ensure that individuals who are deprived of their liberty receive 

 
5 Association for the Prevention of Torture (APT) and Inter-American Institute of Human Rights (IIDH), 
Optional Protocol to the UN Convention Against Torture: Implementation Manual (rev edn, APT 2010), 
pp. 202-206; Association for the Prevention of Torture (APT), Establishment and Designation of Na-
tional Preventive Mechanisms, 2006, p. 9 and 118 stressing the importance of including persons and 
organisations working with particularly vulnerable groups. 
6 ICCL, NGO Submission to the United Nations Committee against Torture: Follow-up to the 2017 
Concluding Observations of the Committee against Torture, 23 November 2018, p. 4. 
7 IHREC, Submission to UNCAT on Ireland’s second periodic report, July 2017, p. 6. 
8 UN General Assembly, Report of the International Law Commission, Chapter V “Peremptory norms 
of general international law (jus cogens)”, UN DOC A/74/10, August 2019. 
9 See, for example in W V Ireland (No. 2) [1997] 2 IR 141, Costello J stated: “The rights guaranteed 
under the Constitution are not absolute rights (with the exception of an implied right not to be tortured 
which must be regarded as an absolute right never to be abridged) and their exercise and enjoyment 
may be, and frequently are, limited by reason of the exigencies of the common good.”  
10 ECHR, Article 3. 
11 Including, for example the United Nations Convention against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment 1984, the Rome Statute of the International Criminal Court 2002, 
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respectful treatment and the basic resources necessary to protect their dignity. 

OPCAT would provide an additional safeguard in the form of a preventive in-

spection body, the NPM, which can ensure that the human rights of people 

who are deprived of their liberty are protected and fulfilled. The purpose of 

OPCAT is to assist states in implementing their absolute obligation to prevent 

torture and other cruel, inhuman, or degrading treatment or punishment 

occurring within their jurisdictions.12  

5. It is universally accepted that deprivation of liberty gives rise to a heightened 

risk of torture or ill-treatment and that states have heightened obligations of 

supervision and care for the welfare of individuals in these contexts. This is 

particularly the case when it is members of vulnerable groups being deprived 

of their liberty. In addition, ICCL would highlight the fact that all persons when 

deprived of their liberty are more vulnerable to abuse.13 

Immediate Ratification  

6. ICCL is calling on the State to immediately ratify OPCAT. Ireland signed OPCAT 

in 2007 but has not ratified it. As such, the SPT does not yet conduct 

monitoring visits to Ireland and most places of detention are not subject to 

human rights based inspections in line with international standards. The State 

had committed to ratifying OPCAT “before the end of 2021”.14 As noted by 

the UN Human Rights Committee last month, the State must “[c]ontinue its 

effort to proceed with the ratification of the Optional Protocol to the 

 
the European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or 
Punishment, 1987, the International Covenant on Civil and Political Rights, 1966. 
12 OPCAT, Article 1. 
13 “While everyone deprived of liberty is in a situation of vulnerability, we know that some groups, 
including older people, can face greater risk of torture and ill-treatment,”, Association for the Preven-
tion of Torture, Promoting rights and dignity for older persons deprived of liberty, 13 April 2022. 
14 UN Human Rights Committee, Replies of Ireland to the list of issues in relation to its fifth periodic 
report, CCPR/C/IRL/RQ/5, 31 March 2022, Reply to paragraph 17(d), para. 142.   



 

11 
 

Convention against Torture.”15 Ireland is now one of only three Member States 

of the European Union who have yet to ratify OPCAT.16 

7. Article 24 of OPCAT affords State Parties the option, upon ratification, to “make 

a declaration postponing their obligations under either part III or part IV of the 

present Protocol...for a maximum of three years”. Subsequently, the UN 

Committee against Torture (“CAT”) may extend that period for an additional 

two years. This extension can be granted if the CAT considers that serious ef-

forts have been taken but a State still faces considerable difficulties in estab-

lishing a truly effective NPM. Thus the State could “opt-out” of their obligation 

under Part IV to establish or designate a NPM. This total of five years does not 

include the one year granted for States to designate their NPM after ratification. 

So, in total, it could be a six-year window. Thus, if the State were to, as we 

strongly recommend, ratify OPCAT immediately with the required declaration, 

they would have, potentially, until September 202817 to finalise this legislation 

and the NPM. Of course, ideally this legislation will be passed swiftly, but the 

point is that the ongoing legislative process should not inhibit the ratification 

procedure.  

8. Triggering the Article 24 opt-out would not exclude the possibility under Article 

11(b)(i) OPCAT of the State being assisted by the SPT in its efforts to establish 

an NPM, a service provided to State parties (rather than signatories) to the Pro-

tocol. Therefore, not only would the immediate ratification of OPCAT not hin-

der the current legislative process, but it could actively assist the process with 

input and advice from the SPT. The SPT could, for example, conduct a mission 

to Ireland, visit several places of detention and organise a seminar, together 

 
15 UN Human Rights Committee, Concluding observations on the fifth periodic report of Ireland, 
CCPR/C/IRL/CO/5, 27 July 2022, para. 36(h). 
16 The other two Member States are Belgium and Slovakia. See UNOHCHR, Status Of 
Ratification Interactive Dashboard, last updated March 2022. 
17 The clock would begin to run 30 days after the deposit of the instrument of ratification as per Article 
28(1) OPCAT. 
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with the Government and relevant NGOs, on the measures necessary in the 

current legislation for establishing an independent and effective NPM.18 It could 

also provide direct assistance to Government within the present legislative pro-

cess to ensure the NPM is effective and OPCAT compliant from day 1.  

Recommendations 

• Ratify OPCAT immediately. 

• Once ratified, engage with the SPT for advice and assistance in establishing 

the NPM. 

Head 3: Financial independence of the NPM 

9. Head 3 provides that expenses incurred shall be paid out of monies provided 

by the Oireachtas “to such extent as may be sanctioned by the Minister for 

Public Expenditure and Reform”. This proposal contains no criteria to guide the 

Minister for Public Expenditure and Reform (‘the Minister for Public 

Expenditure’) in making a decision to sanction the spending of public money. 

As a consequence, there is no safeguard whatsoever to ensure that monies 

which are necessary for the operation of the legislation will be provided. The 

proposed wording patently gives the Minister for Public Expenditure wide 

discretion in this regard. Furthermore, it fails to ensure the level of 

independence required by OPCAT (Articles 1 and 18). As recorded in the Note 

to Head 3, “[a]ccording to OPCAT, sufficient resources should be provided and 

these should be independent”. Head 3 does not guarantee that sufficient 

resources will be provided. 

10. ICCL takes the view that the provision of funding for the operation of this Act 

cannot simply be left to the Minister for Public Expenditure without sufficient 

guarantees and safeguards. Necessary funding must be made available. ICCL 

 
18 Oxford Commentaries on International Law, The United Nations Convention Against Torture and its 
Optional Protocol, (2nd edn, Oxford University Press) Edited by Manfred Nowak, Moritz Birk and 
Giuliana Monina, p. 959. 
. 
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recommends that Head 3 is amended to include wording along the lines of the 

following: 

‘Such funding that is reasonable and necessary for the administration of 

this Act shall be sanctioned by the Minister for Public Expenditure and 

Reform and shall be paid out of monies provided by the Oireachtas’. 

11. The words “necessary” and “shall” reflect the essence of the text of Article 

18(3) of OPCAT: 

“The States Parties undertake to make available the necessary resources 

for the functioning of the national preventive mechanisms”. (emphasis 

added) 

12. Furthermore, ICCL suggests that use of the terms “reasonable and necessary” 

first provide a rights-based safeguard in that inspections of places of detention 

will not be hindered by reason of funding, and second offer security to the 

Oireachtas that no unreasonably burdensome weight will be placed on the 

public purse. This standard of reasonableness offers a degree of contextual 

guidance in deciding on what resources might be required on a year on year 

basis.  

Recommendation 

• ICCL recommends a complete rewording of this Head to ensure that the 

necessary funding is always made available for the effective operation of 

NPMs. 

Heads 5, 8(1) and 19(1): Chief Inspector of Places of Detention as NPM in the Justice 

Sector  

13. A key gap in the current range of inspection functions is the absence of any 

statutory body with capacity to inspect places of police detention, including 

Garda custody suites and transit vans. Getting this right is crucial, particularly in 
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light of the conclusions of the European Committee for the Prevention of 

Torture (CPT) following its visit to Ireland in 2019:  

“…the delegation did receive several allegations of physical ill-treatment and 

verbal disrespect by Gardaí from remand prisoners who had recently been 

apprehended by the Gardaí. The allegations of ill-treatment mostly involved 

slaps, kicks and punches to various parts of the body. Nearly all the allegations 

concerned the time of arrest or during transport to a Garda station, but a few 

related to the time when the persons were being held in the station.19 …there 

can be no room for complacency in the Irish authorities’ commitment to 

prevent ill-treatment.”20 

14. Filling this inspection gap is a critical milestone that this legislation can achieve. 

However, ICCL is concerned that the Bill is not taking the right approach. The 

Bill creates a new position of Chief Inspector of Places of Detention (“the Chief 

Inspector”) which will carry out inspections in the criminal justice context (Heads 

8(1) and 19(1)). The Chief Inspector of Places of Detention shall be the NPM for 

Garda stations and other places where people are in Garda custody.21 Head 

14(g) includes Garda custody as a listed place of detention. 

15. ICCL’s longstanding view is that the body tasked with inspecting places of 

Garda detention should incorporate existing policing expertise. ICCL is 

concerned about the decision to allocate the inspectorate function of Garda 

detention to the Inspector of Prisons. Our reasoning for this is two-fold. 

Subsuming prisons and Garda stations to one Office serves to both dilute the 

focus on prisons in the Office of the Inspector of Prisons while simultaneously 

 
19 CPT, Report to the Government of Ireland on the visit to Ireland carried out by the European 
Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT) 
from 23 September to 4 October 2019, (Strasbourg, 24 November 2020), para. 11. 
20 Ibid, para. 13.  
21 Draft General Scheme of Inspection of Places of Detention Bill (2022), Head 19. 
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losing established expertise that the Garda Síochána Inspectorate (GSI) in 

particular has built over the past number of years. The Bill in its current form 

would dispense with the expertise existing within the GSI already given that the 

Bill does not in any way refer to the GSI or the body set to replace it, the Policing 

and Community Safety Authority.22 This is particularly surprising given that the 

current draft Bill on Policing, Security and Community Safety provides for an 

inspectorate function for the new policing body to replace the Garda 

Inspectorate.23 How does Government propose to reconcile these two different 

approaches?  

16. We also question the absence of any reference to other established specialist 

policing bodies such as the Policing Authority who have considerable expertise 

in police oversight.  

17. We also express concern at the proposal to expand the Office of the Inspector 

of Prisons in light of the fact that this office has been under-funded and 

“chronically under- resourced” for the past number of years.24 While some 

changes have been made recently, we note that there has not been a 

comprehensive inspection of prisons in eight years.25 This proposal risks the 

creation of an overly broad inspection mandate for the Office of the Inspector 

of Prisons, which may dilute not just their role in inspecting prisons but 

significantly hinder the proper inspection of places of Garda detention unless 

significant additional resources are allocated with a statutory basis. 

 

Role of existing expert policing bodies 

 
22 General Scheme of the Policing, Security and Community Safety Bill, Part 4. 
23 General Scheme of the Policing, Security and Community Safety Bill , Head 104(2)(c), (d), see also 
Head 113, 114 and 115. 
24 Professor Rachel Murray Dr Elina Steinerte, Irish Human Rights and Equality Commission, Ireland 
and the Optional Protocol to the UN Convention against Torture, September 2017, p.39. 
25 ICCL note the website page under “inspection reports” is currently not operational however we 
understand the last inspection specific report was in 2014: see https://www.oip.ie/inspection-of-
prisons-reports/.  
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18. The SPT is very clear that NPMs should complement existing systems of pro-

tection against torture and other forms of ill-treatment instead of replacing or 

duplicating any existing bodies.26 This issue is of particular importance in 

relation to the GSI. The Bill should complement instead of replace their role in 

inspecting Garda stations. This is of particular importance in reference to the 

strength of the reports produced by the GSI most notably their recent report 

entitled “Delivering Custody Services Based Review of the Treatment, Safety 

and Wellbeing of Persons in Garda Custody, A Rights-Based Review of the 

Treatment, Safety and Wellbeing of Persons in Custody”.27 This comprehensive 

report is of particular relevance because: 

“For the first time, this inspection included unannounced visits to Garda 

stations. A protocol was agreed with the Garda Síochána and as a result, 12 

unannounced visits took place in a variety of locations, during which the 

inspection team examined the facilities and spoke with Gardaí on custody duty 

and persons in custody.”28 

19. Thus, despite not having a statutory duty to conduct unannounced visits to 

Garda stations, the GSI nevertheless visited unannounced. This is an extremely 

important precedent. The NPM should complement, if not encompass, the 

GSI’s work to date in visiting Garda Síochána stations unannounced. It could 

also play a complementary role under Article 19(b) and (c) OPCAT in ensuring 

that the State act on the 41 recommendations contained within the report: “De-

livering Custody Services Based Review of the Treatment, Safety and Wellbeing 

 
26 UN Committee against Torture, Third annual report of the Subcommittee on Prevention of Torture 
and Other Cruel, Inhuman or Degrading Treatment or Punishment, CAT/C/44/2, 25 March 2010, para. 
50. 
27 Garda Inspectorate, Delivering Custody Services – A Rights-Based Review of the Treatment, Safety 
and Wellbeing of Persons in Custody in Garda Síochána Stations, 24 February 2022. 
28 Ibid, p. 3. 
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of Persons in Garda Custody, A Rights-Based Review of the Treatment, Safety 

and Wellbeing of Persons in Custody.” 

20. The CAT in their last Concluding Observations on Ireland recommended the 

State to: 

“10. (b) Expedite the drafting of the Inspection of Places of Detention 

Bill and ensure that this or other national legislation promptly estab-

lishes an independent body tasked with inspecting police stations and 

monitoring the provision by the police of all fundamental safeguards 

against torture to persons deprived of their liberty, including respect for 

the right of prompt access to a lawyer; the rigorous keeping of deten-

tion records, including in a centralized register; and systematic closed-

circuit monitoring of interview rooms;”29 

21. ICCL considers that this level of detail in terms of the role of the inspector of 

places of police detention should be included in the Bill. In particular, we con-

sider that the Bill should include language referring to the need for the NPM to 

ensure that procedural safeguards are in place and specifically referring to the 

NPM’s role and duty in consulting with detainees, in particular those who have 

waived their right to legal assistance. The Bill should explicitly give the NPM a 

role in monitoring and inspecting the use of audio-visual recording technology 

in garda interview rooms and reference its right to access tapes of garda inter-

views. 

22. OPCAT provides that NPMs should play a role in submitting views on current 

and draft legislation.30 ICCL considers that this should be made explicit in the 

Bill. 

 
29 UN Committee against Torture, Concluding observations on the second periodic report of Ireland, 
2017, para. 10(b). 
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Recommendations 

• The Office of the Inspector of Prisons should be strengthened and better 

resourced to carry out its functions as the NPM to inspect prisons. 

•  A body with significant policing expertise such as the Garda Inspectorate 

should be designated as the NPM for inspecting places of Garda detention or 

incorporated into the NPM.  

• More detail should be provided on the role of the NPM tasked with inspecting 

places of police detention in relation to assessing compliance with procedural 

safeguards.   

• The NPM’s role in submitting views on current and draft legislation should be 

made explicit in the Bill.  

 

Head 9: Serious Adverse Incidents and Head 10: Investigation of Deaths in Custody 

of Prisoners 

23. ICCL is concerned that the proposal to require the reporting of serious adverse 

incidents in prison to the Inspector of Prisons (Head 9) and the investigation of 

same (Head 10), which is welcome, appears to exclude a similar requirement 

for deaths and serious injuries that occur in Garda custody or following release 

from custody.31 The Bill is silent on equivalent provisions for indeed any other 

kind of custody or places of de jure, de facto or potential detention. This is a 

significant oversight. The UN Human Rights Committee in their recent 

Concluding Observations on Ireland voiced their continued concern at the “lack 

of specific information in regard to the cause and investigation of deaths in 

detention” and recommended the State to “(f)Guarantee swift, thorough 

investigations of all deaths in detention and ensure there is adequate 

transparency, inter alia, through the prompt publication of investigative 

 
31 Draft General Scheme of Inspection of Places of Detention Bill (2022), Head 4, definition of “Serious 
adverse incident”, subsection (a). 
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reports;”.32 This recommendation extends to all persons deprived of their 

liberty, not just those in prisons. The current practices for deaths occurring in 

or shortly after Garda custody is that they can be referred to the Garda Síochána 

Ombudsman Commission (GSOC”).33 However, concerns have been raised in 

recent months that currently, the State has no accurate data collection for 

deaths in or that follow Garda custody.34 While the Department of Justice has 

recently released figures on deaths in or following Garda custody, those figures 

are incomplete as they do not include deaths following custody that are not 

referred to GSOC nor is the timeframe after custody specified, as noted by Dr. 

Vicky Conway.35 This can be considered to contrast to the welcome detail in 

Head 10(1) that deaths in the four week period following prison custody will be 

investigated. 

24. It is surprising that the Bill does not provide for equivalent notifications to the 

inspectorate or relevant NPM for those in Garda custody or indeed for equiva-

lent investigations. Government must consider how to align this provision with 

the s.102 Garda Síochána Ombudsman Commission duty to investigate deaths 

and serious harm that occur in Garda custody and how this body can work ef-

fectively with the NPM.36   

Recommendations 

• Amend the Bill to provide that serious adverse incidents and deaths in all 

places of detention should be reported to the relevant NPM, in particular 

places of Garda custody. 

 
32 UN Human Rights Committee, Concluding observations on the fifth periodic report of Ireland, 
CCPR/C/IRL/CO/5, 27 July 2022, para. 36.  
33 Under section 102 of the Garda Síochána Act 2005. 
34 Aoife Moore, 'I find it very disturbing': No data kept on deaths in Garda custody, The Irish Examiner, 
15 May 2022. 
35  Shauna Bowers, At least 228 fatalities in or following Garda custody over past 15 years, figures 
show. Irish Times, 15 July 2022.  
36 See S.102 of the Garda Siochana Act 2005. 
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• The definition of “serious adverse incident” should be expanded to include 

any incident in any place of detention, not just prisons. 

Head 13: Prison Visiting Committees  

25. ICCL welcomes this provision. However, again, the Bill only refers to visiting 

committees in the context of prisons. Visiting committees should be expanded 

to have remit over all places of detention, in particular Garda custody. As per 

our previous position a mechanism for routine inspection by lay visitors who are 

entirely independent of the state should be implemented for Garda custody:37 

“A significant development in Northern Ireland, which should be implemented 

in the Republic of Ireland, is the independent custody visiting scheme. In 

Northern Ireland the scheme is run by the Policing Board which is obliged by 

statute to make and keep under review arrangements for places of detention 

to be visited by independent lay visitors. The Custody Visitors are volunteers 

from across the community who are unconnected with the police or the 

criminal justice system. They make unannounced visits to all police custody 

suites where they inspect the facilities, check custody records and, with 

consent, speak to detainees. They can also view, with consent, live interviews 

with detainees held under terrorism legislation by remote video link. Custody 

visitors fill in records of their visits which contain tailored questions and 

information specifically designed to capture any potential human rights 

abuses. Concerns are brought to the immediate attention both of the Policing 

Board and the PSNI. The visit reports are made available to the Board’s 

Independent Human Rights Advisor who reviews them for any issues relating 

to human rights.” 38 

 
37 ICCL, A Human Rights Based Approach to Policing in Ireland (Alyson Kilpatrick), pp. 15-16. 
38 Ibid, p. 16. 
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26. ICCL considers that the Bill must be amended to ensure that existing bodies 

which currently monitor places of detention as well as civil society organisations 

and entirely independent lay visitors are allowed to make repeated and unan-

nounced visits to all places of deprivation of liberty.  

Recommendation 

• Expand the Bill’s provisions on Visiting Committees so the Bill provides for 

independent visits to Garda stations as well as all other places of detention. 

Head 14: Definition of Places of Detention 

Interpretation of OPCAT 

27. Article 4(1) of OPCAT defines “places of detention” as: 

“any place under its jurisdiction and control where persons are or may 

be deprived of their liberty, either by virtue of an order given by a public 

authority or at its instigation or with its consent or acquiescence”. 

28. The words “any place” clearly indicate that a place of detention is to be 

construed broadly. Indeed, the SPT has noted that the term “places of deten-

tion” should be given a broad interpretation.39 It has said that “[t] he preventive 

approach which underpins OPCAT means that as expansive an interpretation 

as possible should be taken in order to maximise the preventive impact of the 

work of the NPM”.40  

29. It is not confined to detention in the context of the criminal justice system. The 

SPT has said that an interpretation that is limited to “such traditional places of 

deprivation of liberty as prisons would be overly restrictive and, in the view of 

the Subcommittee, clearly contrary to the Optional Protocol”.41 ICCL is 

 
39 SPT, Sixth Annual Report of the Subcommittee on Prevention of Torture and Other Cruel, Inhuman 
or Degrading Treatment or Punishment, (2013) UN Doc CAT/C/50/2, para 67. 
40 SPT, Ninth Annual Report of the Subcommittee on Prevention of Torture and Other Cruel, Inhuman 
or Degrading Treatment or Punishment, (2016) UN Doc CAT/C/57/4, Annex on ‘Compilation of advice 
provided by the Subcommittee in response to requests from national preventive mechanisms, para 2. 
41 Ibid, para. 1.  
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concerned that the Bill is overly focused on prisons, an approach which runs 

contrary to the object and purpose of OPCAT,42 as well the spirit of the Proto-

col. 

30. Article 4 goes on to define “deprivation of liberty” as: 

“any form of detention or imprisonment or the placement of a person 

in a public or private custodial setting which that person is not permitted 

to leave at will by order of any judicial, administrative or other 

authority.”(emphasis added) 

31. It is worthwhile to note that Article 2 of the European Convention on the Pre-

vention of Torture which does not go as far as Article 4(2) OPCAT by not ex-

plicitly referring to “public or private custodial settings” has been interpreted 

as covering private as well as public institutions.43 It is clear that de jure court-

ordered, public detention is not necessary for a person to avail of the 

protections of OPCAT. It is “only necessary that a place have the potential to 

de facto limit the right of personal liberty.”44  

32. Under international human rights law the common definition of deprivation of 

liberty is a lack of freedom to leave a place at will. For example, the Inter-

American Commission on Human Rights has held that “the concept of 

“deprivation of liberty” encompasses: [a]ny form of detention, imprisonment, 

institutionalization, or custody of a person in a public or private institution which 

that person is not permitted to leave at will by order of any judicial, 

 
42 United Nations, VIENNA CONVENTION ON THE LAW OF TREATIES, 23 May 1969, Article 18 
“Obligation not to defeat the object and purpose of a treaty prior to its entry into force”. 
43 CPT, European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or 
Punishment: Text of the Convention and Explanatory Report, CPT/Inf/C (2002) 1, para. 32 “[v]isits may 
be carried out in private as well as public institutions”. 
44 Oxford Commentaries on International Law, The United Nations Convention Against Torture and its 
Optional Protocol, (2nd edn, Oxford University Press) Edited by Manfred Nowak, Moritz Birk and 
Giuliana Monina, p. 745. 
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administrative or other authority.”45 The European Court of Human Rights 

(“ECtHR”) has found the objective aspect of deprivation of liberty to exist when 

a person is “under continuous supervision and control and not free to leave.”46 

The UN Human Rights Committee has similarly found that a person will not be 

deprived of their liberty if they “know that they are free to leave at any time”.47  

33. The SPT has interpreted the application of the terms “consent” and “acquies-

cence” in Article 4(1) to mean that the scope of OPCAT includes any place in 

which a person is deprived of liberty (in the sense of not being free to leave), 

or where it considers that a person might be being deprived of their liberty, if 

it relates to a situation in which the State either exercises, or might be expected 

to exercise a regulatory function.48 The ECtHR has found that it is the 

responsibility of a State is engaged if it acquiesces in a person’s loss of liberty 

by private individuals or fails to put an end to the situation.49 

34. The CAT’s General Comment No 2 states that:  

“each State party should prohibit, prevent and redress torture and ill-treatment 

in all contexts of custody or control, for example, in prisons, hospitals, schools, 

institutions that engage in the care of children, the aged, the mentally ill or 

disabled, in military service, and other institutions as well as contexts where 

 
45 IACmHR, Inter-American Commission on Human Rights (IACmHR), Principles and Best Practices on 
the Protection of Persons Deprived of their Liberty in the Americas (13 March 2008) IACmHR Res 1/08, 
OEA/Ser/L/V/II.131 doc 26, para. 38. 
46 See HL v United Kingdom (2005) 40 EHRR 32, para. 91; DD v Lithuania App no 13469/06 (ECtHR, 
14 February 2012), para. 146. See also ECHR, Guide on Article 5 of the European Convention on 
Human Rights, updated on 30 April 2022, para. 11 listing other relevant objective factors. 
47 United Nations Human Rights Committee, General Comment No 35, ‘Article 9 (Liberty and security 
of person)’ (16 December 2014) UN Doc CCPR/C/GC/35, para. 6. 
48 SPT, ‘Ninth Annual Report of the Subcommittee on Prevention of Torture and Other Cruel, Inhuman 
or Degrading Treatment or Punishment’ (2016), UN Doc CAT/C/57/4, Annex on ‘Compilation of advice 
provided by the Subcommittee in response to requests from national preventive mechanisms’, para. 
3. 
49 ECHR, Guide on Article 5 of the European Convention on Human Rights, updated on 30 April 2022, 
para. 22 citing Riera Blume and Others v. Spain; Rantsev v. Cyprus and Russia, §§ 319-21; Medova v. 
Russia, §§ 123-25. 
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the failure of the State to intervene encourages and enhances the danger of 

privately inflicted harm.”50 (emphasis added) 

35. Therefore the NPM must respond to the actual conditions of vulnerability that 

people experience in Ireland, rather than a technical and exclusionary definition 

of deprivation of liberty as seen in Head 14 that recognises only places of 

detention that are currently regulated by the State. Significantly, other States have 

included non-custodial settings under their NPMs.51 

36. Thus, ICCL strongly recommends that the NPM should conduct inspections in all 

residential or care settings, including Direct Provision (DP) centres as well as pri-

vate hospitals and nursing homes, in which persons have been documented to be 

subject to human rights violations52 and, being reliant on the institution for their 

care, are de facto not free to leave.   

Coercion 

37. Lack of physical freedom to leave a place at will, and physical restraint, are not 

the only established conceptions of deprivation of liberty in international 

human rights law. The ECtHR has found an “element of coercion” indicative of 

deprivation of liberty.53 The Court has recognised deprivation of liberty to have 

 
50 CAT General Comment No 2, Implementation of article 2 by States Parties, 23 November 2007, UN 
Doc CAT/C/GC/2, para. 15. 
51 The Austrian and Brazilian NPMs have chosen to extend their functions to places and instances of 
extra-custodial use of force and coercion. See UNGA, Report of the Special Rapporteur on torture, Nils 
Melzer, on extra-custodial use of force and the prohibition of torture and other cruel, inhuman or 
degrading treatment or punishment, 20 July 2017, UN Doc A/72/178, para. 71. 
52 See below for examples, para. 43ff. 
53 ECHR, Guide on Article 5 of the European Convention on Human Rights, updated on 30 April 2022, 
para. 13 citing for example, Gillan and Quinton v United Kingdom (2010) 50 EHRR 1105. Although the 
Court did not ultimately make a finding in relation to Article 5 in this case, it stated at para. 57 that 
being stopped and searched for 30 minutes was ‘indicative of a deprivation of liberty’. In Novotka v 
Slovakia, App no 47244/99 (ECtHR, 4 November 2004), the ECtHR found a deprivation of liberty where 
a person was ‘brought to a police station against his will and was held there in a cell’ for less than an 
hour (p7). See also DD v Lithuania App no 13469/06 (ECtHR, 14 February 2012) para. 149; Krupko and 
Others v Russia, App no 26587/07 (ECtHR, 26 June 2014) para. 36; Foka v Turkey, App no 28940/95 
(ECtHR, 24 June 2008), para. 78.  
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existed in the mental health care context even where premises are unlocked54 

and where a person has previously gone on outings or visits away from the 

institution.55 

38. The ECtHR has held that what matters is the “degree or intensity” of the 

restriction on movement56 and the “concrete situation” of the person 

concerned having regard to the “type, duration, effects and manner of 

implementation of the measure in question” among other factors.57 Social 

isolation can be a key factor in determining the existence of a deprivation of 

liberty. 58 The ECtHR has found that Article 559 applies when persons are placed 

in social care institutions.60 

39. The State has knowledge of deprivation of liberty occurring vis-a-vis the 

institutionalisation and coercion in Direct Provision and social care settings and 

thus they should be referred to explicitly in the Bill.  

Institutional settings 

40. The omission of institutional residences covering social and care settings is of 

particular concern. We only have to look at recent history to know the extent of 

human rights abuses including ill treatment that fester in institutional settings. 

Human rights focused inspections are crucial to prevent such abuses.   

 
54 HL v United Kingdom (2005) 40 EHRR 32, para. 92, citing Ashingdane v the United Kingdom (1985) 
7 EHRR 528, para. 41. 
55 Stanev v Bulgaria (2012) 55 EHRR 22. 
56 ECHR, Guide on Article 5 of the European Convention on Human Rights, updated on 30 April 
2022, para. 2 citing Guzzardi v Italy, Rantsev v Cyprus and Russia (2010) 51 EHRR 1, para. 314, De 
Tommaso v. Italy, and Stanev v Bulgaria (2012) 55 EHRR 22, para. 115. 
57 See for example Guzzardi v Italy.   
58 ECHR, Guide on Article 5 of the European Convention on Human Rights, updated on 30 April 2022, 

para. 11; Harris, O’Boyle and Warbrick, Law of the European Convention on Human Rights (3rd edn) 
(Oxford University Press 2014), pp. 290-291. 
59 ECHR, Article 5, the right to liberty and security. 
60 ECHR, Guide on Article 5 of the European Convention on Human Rights, updated on 30 April 2022, 
para. 19 citing inter alia HL v United Kingdom (2005) 40 EHRR 32 and Stanev v Bulgaria (2012) 55 EHRR 
22. 
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41. In the past, the Irish state routinely locked up one in every one hundred of its 

citizens in psychiatric hospitals, Magdalene Laundries, Mother and Baby 

Homes, reformatories, and industrial schools.61 Today, the State houses inter-

national protection applicants in appalling conditions in Direct Provision cen-

tres scattered across Ireland.62 Abuses have been identified in nursing homes 

and other residential care settings that could have been prevented if proper 

inspections were taking place. 63 

42. The parallel between past abuses in institutions and current abuses in Direct 

Provision (“DP") centres underlines the need to ensure such places are subject 

to human rights based inspections. As such DP centres must be explicitly 

included in the remit of the NPM. 

 

Direct Provision centres  

43. ICCL believes that there is a strong argument to be made that Direct Provision 

accommodation amounts, in some if not all instances, to de facto deprivation 

of liberty. ICCL has long recommended that DP must be recognised as a place 

where de facto detention can and does occur, and that the State must therefore 

ensure a system of robust independent monitoring of DP for as long as the 

system persists with a view to preventing torture or ill-treatment from occurring 

in those settings.64  

 
61 O’Sullivan, E., and I. O’Donnell (eds.) Coercive Confinement in Ireland: Patients, Prisoners and 
Penitents. Manchester: Manchester University Press, (2012). 
62 This is despite condemnation for the system by various UN bodies over the years, most recently last 
month: UN Human Rights Committee, Concluding observations on the fifth periodic report of Ireland, 
CCPR/C/IRL/CO/5, 27 July 2022, para. 37. 
63 See for example: ICCL, Donegal abuse could and should have been prevented, 28 October 2021. 
 
 
64 See ICCL, NGO Submission to the United Nations Committee against Torture: Follow-up to the 
2017 Concluding Observations of the Committee against Torture, 23 November 2018 APPENDIX 1, 
The remit of OPCAT, Dr. Maeve O’Rourke; ICCL & Maeve O’Rourke, Submission to the Oireachtas 
Joint Committee on Justice and Equality for its Consultation on Direct Provision, 31 May 2019.  
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44. While DP centres are currently run by private companies, the State maintains 

its duty of care to ensure that the treatment of all those in state funded institu-

tions meets international standards, including under CAT.65 The authors of an 

Irish Human Rights and Equality Commission (“IHREC”) report defined Direct 

Provision as de facto detention.66 This is due to the fact that, while people are 

in theory free to leave Direct Provision centres at any time, in practice they will 

lose their ability to access state supports and will potentially be rendered home-

less and bankrupt. Even temporary trips are difficult or can be impossible in 

practice due to the limited financial allowance and often isolated location. ICCL 

submits that persons in DP are detained in the sense that they have no choice 

but to stay in these institutions, often for years at a time,67 often with signifi-

cantly detrimental effects on their mental and physical health.68 Other factors 

which prove that, in practice, persons are not free to leave, include the fact that 

DP is the only source of state provision for a person’s basic needs (food, shelter, 

medical assistance) while they await determination of their international protec-

tion application. It is generally not possible to choose which DP centre one lives 

in, or even one’s roommates, and transfers are extremely difficult to obtain. 

People living in DP are not provided with a travel pass, and it is not generally 

possible for people living in DP to obtain an Irish driver’s licence. Outside of 

 
65 CAT General Comment No 2, Implementation of article 2 by States Parties, 23 November 2007, UN 
Doc CAT/C/GC/2, para. 18; The CAT Committee have accepted claims under Article 3 CAT involving 
the risk of torture by non- State actors, where the state failed to exercise due diligence in preventing 
and stopping abuses by private actors. These cases are Eveline Njamba et al v Sweden [2010] CAT No 
322/ 2007; EKW v Finland, No 490/ 2012, UN Doc CAT/ C/ 54/ D/ 490/ 2012, 4 May 2015; Sylvie 
Bakatu- Bia v Sweden, No 379/2009, UN Doc CAT/ C/ 46/ D/ 379/ 2009, 3 June 2011. 
66 Professor Rachel Murray Dr Elina Steinerte, Irish Human Rights and Equality Commission, Ireland 
and the Optional Protocol to the UN Convention against Torture, September 2017, p. 32. 
67 An average of 24 months with some residents having spent up to 12 years in these conditions. For 
an overview of the key issues of the Direct Provision system see Doras, Direct Provision 
68 Asylum seekers are 5 times more likely to experience mental health issues and psychiatric conditions. 
For an overview of the key issues of the Direct Provision system see Doras, Direct Provision; Zoë 
O’Reilly (2018) ‘Living Liminality’: everyday experiences of asylum seekers in the ‘Direct Provision’ 
system in Ireland, Gender, Place & Culture, 25:6, 821-842, DOI: 10.1080/0966369X.2018.1473345. 
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strictly and sparsely provided bus transport to and from, for example, the clos-

est town, people living in DP generally do not have access to the means to 

leave the accommodation centres except for on foot. If a person stays away 

from the DP centre for a certain number of nights, they are at risk of losing their 

place in the system.  

45. As noted above, social isolation is an indicator of deprivation of liberty.69 Per-

sons in DP centres are socially isolated because it is difficult if not sometimes 

impossible for outsiders (friends, organisations) to visit. Numerous centres are 

located outside of rural and remote towns and villages. Education and work are 

inaccessible for many people living in DP.  

46. Persons in DP centres are under constant supervision and control because in 

many centres people are not at liberty to cook for themselves or eat anywhere 

other than the designated canteen, and meals are provided within strict 

timeframes. There is a severe lack of privacy which amounts to a breach of 

private and family life as found by the High Court.70 There is widespread CCTV 

in DP centres, bedrooms are frequently shared, there are few if any spaces for 

private/family enjoyment, and although signing in procedures are forbidden by 

the revised house rules, there are reports that managers of DP centres use post-

boxes to monitor people’s presence. People living in DP are routinely required 

to inform management of their plans if they wish to stay away from the Centre 

overnight.  

47. The risk of dignity violations amounting to inhuman or degrading treatment, 

and the need for independent and robust supervision under OPCAT are stark.71 

 
69 See above at para.38, footnote 58. 
70 In 2014, the High Court found that the rules operated in Direct Provision breached the right to 
privacy and private family life, C.A. and T.A. (a minor) v Minister for Justice and Equality [2015] IEHC 
432 see also: The Movement of Asylum Seekers in Ireland (MASI), Submission on Asylum Seekers, 
Migrants and Direct Provision to the UN Human Rights Committee, 30th May 2022, para. 3.  
71 For a testimonial from a person who spent years in DP please see ICCL, NGO Submission to the 
United Nations Committee against Torture: Follow-up to the 2017 Concluding Observations of the 
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48. DP raise serious human rights concern for vulnerable groups such as children,72 

and members of the LGBTI+ community. For example, in August 2018 Sylva 

Tukula, a transgender woman asylum seeker, was found dead in the all-male 

Great Western House Direct Provision centre in Galway, despite identifying as 

a woman.73 She was then buried alone without officials notifying her family or 

friends.74 The failure to meet this person’s needs or take into account her 

extreme vulnerability can be classified as ill treatment that arguably could have 

been identified has proper inspections been taking place. LGBTI+ persons run 

a particular risk of ill-treatment in detention. Both the CAT and the SPT have 

emphasised the risk of ill-treatment of LGBTI+ persons deprived of liberty in 

prison, in healthcare facilities, or in immigration detention.75 

49. ICCL considers that DP centres should not only be explicitly included in in the 

legislation, but they should also be prioritised. Article 19 OPCAT outlines that 

the NPM will need to prioritise certain types or individual places of detention 

and the criteria for deciding where to visit should include “the type and size of 

institutions, their security level and the nature of known human rights prob-

lems”.76 The human rights problems in DP centres are extremely well 

 
Committee against Torture, 23 November 2018 APPENDIX 1, The remit of OPCAT, Dr. Maeve 
O’Rourke, p. 24-25. 
72 Children are particularly vulnerable in DP, facing “concerns for their safety, lack of privacy, 
experiences of racism, and are ashamed to let their friends know that they live in Direct Provision or 
that they are asylum seekers.” The Movement of Asylum Seekers in Ireland (MASI), Submission on 
Asylum Seekers, Migrants and Direct Provision to the UN Human Rights Committee, 30th May 2022, 
para. 4 citing: Report from the Ombudsman for Children’s Office 2020, ‘Direct Division’, Children’s 
views and experiences of living in Direct Provision, 2020. 
73 MLA 9th Edition (Modern Language Assoc.) Ronit Lentin, and Vukasin Nedeljkovic, Disavowing 
Asylum : Documenting Ireland’s Asylum Industrial Complex, Rowman & Littlefield Publishers, 2021. 

74 Sorcha Pollak, Woman buried without friends present after death in direct provision centre, Irish 
Times, 7 June 2019. 
75 See the Statement by the CAT Committee, SPT, Special Rapporteur on Torture and the UN Volun-
tary Fund for Victims of Torture on the International Day for the Victims of Torture 2016: ‘Targeted 
and Tortured: UN Experts Urge Greater Protection for LGBTI People in Detention (2016). See also 
CAT, Report of the Committee against Torture, (2013) A/68/44, para 21 in the framework of its Con-
cluding Observations on the combined fifth and sixth periodic reports of Peru.  
76 UN Committee against Torture, SPT, Analytical assessment tool for national preventive mechanisms, 
CAT/OP/1/ Rev.1, 25 January 2016, para. 22. 
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documented.77 Places with a record of problems evident by, for example, a 

plethora of recent complaints,78 judgments by the Superior courts,79 reports 

from other organisations80 or the media81 should be considered visiting priori-

ties.82 It is important to note that despite extremely strong advocacy efforts 

from persons in DP and the organisations who support them, much is still un-

known about DP centres. It has been noted that “a lack of information can also 

be of relevance via the criterion of accessibility to other oversight mechanisms: 

it seems sensible for NPMs to also concentrate on places of detention that 

would otherwise not be open to public scrutiny or external oversight (e.g., psy-

chiatric institutions, social care homes, or centres for migrants)”.83 Further, 

places with high concentrations of particularly vulnerable persons must be pri-

oritised.84  

50. The SPT has also stated that: “the NPM ought also to be mindful of the principle 

of proportionality when determining its priorities and the focus of its work.”85 

 
77 For example, see Dr Liam Thornton, Ending direct provision, 1 March 2022. 
78 Noel Baker, Complaints about Direct Provision centres up 62% in one year, Irish Examiner, 9 March 
2022. 
79 See for example: N.H.V -v- Minister for Justice and Equality and ors [2017] IESC 35, PILA summary. 
80 For example: ICCL & Maeve O’Rourke, Submission to the Oireachtas Joint Committee on Justice 
and Equality for its Consultation on Direct Provision, 31 May 2019. 
81 For example: Kitty Holland, Stuck in direct provision: ‘I just want to move on and live a life’, Irish 
Times, July 15th 2022.  
82 SPT, Report on the Visit for the Purpose of Providing Advisory Assistance to the National Preventive 
Mechanism of Senegal, Report for the National Preventive Mechanism, (2013) UN Doc CAT/OP/SEN/2, 
para. 21; Association for the Prevention of Torture (APT) and Inter-American Institute of Human Rights 
(IIDH),Optional Protocol to the UN Convention Against Torture: Implementation Manual (rev edn, APT 
2010), p. 241. 
83 Oxford Commentaries on International Law, The United Nations Convention Against Torture and its 
Optional Protocol, (2nd edn, Oxford University Press) Edited by Manfred Nowak, Moritz Birk and 
Giuliana Monina, p. 930 citing Association for the Prevention of Torture (APT) and Inter-American 
Institute of Human Rights (IIDH), Optional Protocol to the UN Convention Against Torture: 
Implementation Manual (rev edn, APT 2010), p. 240. 
84 Oxford Commentaries on International Law, The United Nations Convention Against Torture and its 
Optional Protocol, (2nd edn, Oxford University Press) Edited by Manfred Nowak, Moritz Birk and 
Giuliana Monina, p. 930. 
85 SPT, ‘Ninth Annual Report of the Subcommittee on Prevention of Torture and Other Cruel, Inhuman 
or Degrading Treatment or Punishment’ (2016), UN Doc CAT/ C/ 57/ 4, Annex on ‘Compilation of 
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This statement has been interpreted as not meaning that traditional places of 

detention should be prioritised, but it serves to clarify that a place that falls 

under OPCAT does not necessarily have to be prioritised.86  

 

Health and social care settings 

51. A person’s inability to leave a place or escape a situation may also arise due to 

non-physical forms of coercion, including the exercise of power over a person 

who is dependent on another for care and/or to meet their basic needs.  

52. Due to the power imbalances that exist in the health and social care contexts, 

where people are dependent on others, the State’s obligations to protect and 

defend human rights take on extra significance in this arena. Health and social 

care settings are places of heightened risk of arbitrary deprivation of liberty, 

torture or other ill-treatment, lack of respect for legal capacity and the right to 

informed decision-making, and unlawful interferences with private and family 

life. These risks are even greater for people who fall into groups that have tra-

ditionally experienced discrimination and negative stereotyping.   

53. The State is on notice that people in need of care are routinely experiencing 

deprivations of liberty which are unauthorised by law. The settings where arbi-

trary deprivations of liberty are occurring include not just nursing homes but 

also hospitals, community-based settings, and people’s homes.  

Residential care for aged persons 

 
advice provided by the Subcommittee in response to requests from national preventive mechanisms’, 
para 3. 
86 Oxford Commentaries on International Law, The United Nations Convention 
Against Torture and its Optional Protocol, (2nd edn, Oxford University Press) Edited by Manfred Nowak, 
Moritz Birk and Giuliana Monina, p. 748 citing The Health and Disability Commissioner, Residential 
Aged Care: Complaints to the Health and Disability Commissioner: 2010– 2014 (Health and Disability 
Commissioner 2016) 20. 
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54. ICCL has previously highlighted serious concerns and reports that elderly per-

sons have been deprived of their liberty in care homes.87 The reports include 

residents having to seek permission to leave, being excluded from decision-

making processes, to extremely grave situations where persons are 

institutionalised against their will and the use of chemical restraints on persons 

with dementia.88 Several other NPMs recognise older people’s care homes as 

places of detention that require monitoring pursuant to OPCAT including Aus-

tria, the Netherlands, Dutch, Kyrgyzstan, Serbia, Czechia, Slovenia, Germany 

and New Zealand.89 ICCL recommends Ireland follow this best practice. 

Other relevant bodies 

55. The Health Information and Quality Authority (HIQA) should be included in the 

NPM’s remit because it is currently the body responsible for inspecting nursing 

homes and other relevant institutional settings.90 The Reception and Integration 

Agency is the body currently tasked with inspecting DP centres and should be 

included in the NPM. The Office of the Ombudsman should also be consulted 

regarding its potential role as it currently receives complaints from people who 

rely on state care services and from people living in DP centres. While the Bill 

references HIQA in the Note to Head 8, this is only in the context of prisons. 

 

Issues with the current definitions in the Bill  

 
87 ICCL, NGO Submission to the United Nations Committee against Torture: Follow-up to the 2017 
Concluding Observations of the Committee against Torture, 23 November 2018 APPENDIX 1, The 
remit of OPCAT, Dr. Maeve O’Rourke, p. 26-27. 
88 Sage Support and Advocacy service, ‘Submission as part of the Consultation on Deprivation of 
Liberty: Safeguard Proposals’, 9 March 2018, 8; See Sage Support and Advocacy Service, ‘Older 
people being sedated for “convenience”, senior consultant warns’, Press Statement, 28 July 2016. 
89 ICCL, NGO Submission to the United Nations Committee against Torture: Follow-up to the 2017 
Concluding Observations of the Committee against Torture, 23 November 2018 APPENDIX 1, The 
remit of OPCAT, Dr. Maeve O’Rourke, pp. 27-28. 
90 See: https://www.hiqa.ie/areas-we-work.  
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56. ICCL is asking where there is a division of roles in inspection between the 

“justice sector” and elsewhere? ICCL is concerned that the Bill is overly focused 

on detention in the strictest sense flowing from judicial order as per Head 14 

while being silent on administrative or other forms of de facto detention. The 

Bill restricts the interpretation of a place of detention to “any place where a 

person or persons may be detained by a court or under any enactment” 

(emphasis added). This wording implies the drafter’s intentions to limit the NPM 

to criminal justice settings or other places legislated for. This approach denies 

protection to people who are in the most vulnerable situations of deprivation 

of liberty. This restriction is not in line with OPCAT requirements. As noted by 

the SPT’s Guidelines on NPMs, “[t]he mandate and powers of the NPM should 

be clearly set out in a constitutional or legislative text.”91 The mandate of the 

NPM is limited by the current wording of Head 14.  

57. ICCL has long recommended the inclusion of various other contexts, such as 

DP centres and deprivation of liberty in the residential institutions where people 

are deprived of their liberty in health and social care settings.  

58. We also consider that the definition of “detainee” needs to be expanded. As 

defined in Head 14 in the current draft it is limited and linked to “places of 

detention” which is not defined broadly enough. It is defined using the narrow 

interpretation of deprivation of liberty. This is of concern as noted above it 

excludes those who are not detained under law but are still de facto detained 

or at risk of being detained. We note that no explicit provision is made in the 

Bill for older people or people with disabilities in care settings who may be 

deprived of their liberty in the broadest sense. Currently the only people with 

disabilities provided for in the Bill are persons who deprived of their liberty de 

jure under the Mental Health Act 2001. The Bill must also legislate for persons 

 
91 UN Committee against Torture, SPT, Guidelines on national preventive mechanisms, Twelfth session, 
Geneva, 15–19 November 2010, UN Doc CAT/OP/12/5, para. 6. 
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with disabilities deprived of their liberty de facto through guardianship or a lack 

of community-based services.92 It also excludes international protection 

applicants in DP centres and a range of people deprived of their liberty in de 

facto detention, voluntary settings, or the fields of health and social care.  

59. Head 14(i) appears to leave open the option to add to the non-exhaustive list 

of places of detention “to which a National Preventive Mechanism may be 

designated by order in Head 18”. However, the Ministerial designation of 

NPMs allowed for by Head 18 may be limited by the definition of “Relevant 

Minister” in Head 2 and the definition of “place of detention” and the definition 

of “detainee’” in Head 14. We recommend amending these Heads to allow for 

further discretion for Ministers to designate NPMs. The Bill should specifically 

identify existing monitoring bodies, particularly in light of the importance of the 

need for legislation to be sufficiently explicit and clear to comply with OPCAT.  

60. ICCL is concerned that the Bill in its current form will not ensure that all cate-

gories of detention are effectively inspected by expert and sufficiently re-

sourced designated bodies. As per the last Concluding Observations of the 

CAT on Ireland: 

“Ratify forthwith the Optional Protocol to the Convention 

(“OPCAT”) and establish a national preventive mechanism, ensuring 

that this body has access to all places of deprivation of liberty in all 

settings;”93 (emphasis added) 

61. ICCL is concerned that these recommendations have not been taken into 

account in the drafting of the Bill given that it does not provide the NPM with 

access to “all places of deprivation of liberty in all settings”. 

 
92 See T. Hammarberg, Human Rights Comment: Inhuman Treatment of Persons with Disabilities in 
Institutions, 21 October 2010. This expansion would bring the Bill in line with UN Convention on the 
Rights of Persons with Disabilities (UNCRPD) requirements, see UNCRPD, Article 15(2). 
93 UN Committee against Torture, Concluding observations on the second periodic report of Ireland, 
2017, para. 8(a). 
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Recommendations 

• Remove “by a court or under any enactment” from the definition of places 

of detention to bring the definition in line with OPCAT. 

• Expand the definitions of detainees and places of detention to explicitly 

include wider social and care settings, including Direct Provision centres as 

well as private hospitals, nursing homes, residential homes, any residential 

or care institution, public or private, that provides for the care of chil-

dren, the aged, or persons with disabilities. 

• The Bill should explicitly reference persons with disabilities deprived of 

their liberty de facto through guardianship or a lack of community-based 

services (not just persons deprived of their liberty de jure under the Mental 

Health Act). 

• The Bill should be clear on its face that the NPM will inspect all places of 

detention in the State, in particular prioritising places where human rights 

concerns have been raised, or which are not subject to human rights-based 

inspections. 

• Head 18 should be amended to allow for further discretion for Ministers to 

designate NPMs. 

Heads 15 and 17: Importance of unannounced visits 

62. As noted in CAT’s Concluding Observations on Ireland in 2017, the State 

should: 

“Ensure that existing bodies which currently monitor places of deten-

tion as well as civil society organizations are allowed to make repeated 

and unannounced visits to all places of deprivation of liberty, publish 
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reports and have the State party act on their recommendations.”94 (em-

phasis added) 

63. ICCL notes the lack of detail in Head 17(1)(a) allowing for the NPM to “visit and 

inspect” places of detention. This statutory power should explicitly state that 

these visits can occur unannounced. The only explicit reference in the Bill to 

unannounced visits is in Head 13(9) which gives Prison Visiting Committees 

powers to visit prisons unannounced. This is welcome but it is imperative that 

unannounced visits are legislated for all places of detention covered by the Bill. 

The Bill currently provides for “unrestricted access” under Head 15 for 

international bodies and Head 17(2) for the NPM but this could be 

strengthened with further detail. 

Recommendation 
• Amend Head 15 and 17 to provide for unannounced visits by the SPT and 

NPMs explicitly.  

 

Head 16: Resourcing IHREC, the NPM coordinating body 

64. In order to achieve an effective NPM it is vital that the Bill ensures appropriate 

funding, staffing, and data access for the effective functioning of the NPM co-

ordinating body, IHREC.95 

Recommendations 
• Ensure appropriate funding, staffing, and data access for IHREC 

• Amend Head 16(f) to place a duty on the State to respond to 

recommendations made by IHREC in its capacity as NPM Coordinator body 

 
94 UN Committee against Torture, Concluding observations on the second periodic report of Ireland, 
2017, para. 8(b). 
95 IHREC, Submission to the Human Rights Committee on Ireland’s fifth periodic report, June 2022, p. 
64. 
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and “enter into dialogue” with IHREC on possible implementation 

measures.  

 

Head 17: Civil Society Engagement and NPM Staffing 
 
Role of Civil Society 

65. Both the CAT and the SPT have underlined the importance of civil society par-

ticipation in the work of NPMs. Civil society organisations can both lend their 

legal and policy expertise to NPMs and, in some cases, can assist with actual 

inspections if they have the requisite expertise. In addition, civil society organ-

isations often work closely with and advocate on behalf of vulnerable popula-

tions that may not otherwise have a voice at decision making tables.   

66. ICCL considers that civil society organisations in Ireland have two key potential 

roles in the relation to NPMs. The SPT clarified in its 2010 Guidelines that “[t] 

he NPM should be identified by an open, transparent and inclusive process 

which involves a wide range of stakeholders, including civil society”.96 Civil so-

ciety organisations can offer their expertise and experience working with indi-

viduals or communities that have traditionally been or continue to be deprived 

of their liberty, both in the narrow and broader sense. In this context, civil soci-

ety organisations should be consulted regularly throughout the process of the 

drafting of legislation to identify what institutions and inspection bodies should 

be included in the NPM. In this regard, ICCL considers a much broader range 

of civil society organisations should be consulted before this legislation is final-

ised, including those working on asylum and immigration issues; those working 

on disability issues; and those working on issues related to the treatment of 

people in nursing homes.   

 
96 UN Committee against Torture, SPT, Guidelines on national preventive mechanisms, Twelfth session, 
Geneva, 15–19 November 2010, UN Doc CAT/OP/12/5, para. 16. 
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67. The second role civil society organisations can play in relation to the NPM is an 

ongoing consultative role in the operation of NPMs that involves regular 

information exchange. The SPT recommends that NPMs “establish sustainable 

lines of communication” with CSOs.97 Further, it has stated that the NPMs 

should ensure that information is collected ‘from all available sources, such as 

the administration and staff of the institution visited, detainees from all areas 

and units, other visitors, if appropriate, and outside actors, such as civil society 

and other monitoring mechanisms’.98 

68. ICCL considers there should be a statutory basis for the regular consultation by 

NPMs with relevant civil society organisations when considering what institu-

tions to prioritise for inspections, as well as what recommendations to make to 

government to improve conditions. Information can come to civil society di-

rectly that may be useful to NPMs’ work, given that some members of vulnera-

ble populations may regard officials with suspicion and prefer to speak to civil 

society organisations that they trust. The SPT states that in its activities the NPM 

“should also take benefit from cooperation with civil society, universities and 

qualified experts, Parliament, and Government departments, among others. 

Special attention should be paid to developing relations with civil society mem-

bers dedicated to working with vulnerable groups.”99 

69. We note that the CAT Committee has recommended that civil society organi-

sations should be given access to all institutions in Ireland where people are 

detained. CAT’s Concluding Observations on Ireland in 2017 said government 

must: 

 
97 UN Committee against Torture, SPT, Analytical assessment tool for national preventive mechanisms, 
UN Doc CAT/ OP/ 1/ Rev.1, 25 January 2016, para. 30.  
98 Ibid, para 24. See also SPT, Report on the Visit for the Purpose of Providing Advisory Assistance to 
the National Preventive Mechanism of Senegal, Report for the National Preventive Mechanism, (2013) 
UN Doc CAT/OP/SEN/2, para. 35. 
99 UN Committee against Torture, SPT, Analytical assessment tool for national preventive mechanisms, 
UN Doc CAT/ OP/ 1/ Rev.1, 25 January 2016, para. 24. 
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“Ensure that existing bodies which currently monitor places of deten-

tion as well as civil society organizations are allowed to make repeated 

and unannounced visits to all places of deprivation of liberty, publish 

reports and have the State party act on their recommendations.”100  

Recommendation 

• Include a provision for cooperation between NPMs and civil society organ-

isations. For example, Head 17(7) could be amended to include civil society 

organisations in addition to ‘international bodies’ in relation to who the 

NPM may ‘liaise with’. 

Staffing of NPMs 
70.  We are concerned that Head 17 does not include more detail on how NPMs 

are to be staffed. We note that the NPM designated for prisons and the wider 

justice field addresses the need for the functional independence of staff in Head 

6. However, the need for independent staff for all NPMs is not properly 

addressed in Part 3 of the Bill.   

71. We note that no reference is made to the need for particular expertise within 

the NPMs either in Part 2 or Part 3. We consider that Head 6 and Head 17 

must reflect the language of Article 18.1 of OPCAT, which states:  

“1.The States Parties shall guarantee the functional independence of 

the national preventive mechanisms as well as the independence of 

their personnel. 

 2. The States Parties shall take the necessary measures to ensure that 

the experts of the national preventive mechanism have the required 

capabilities and professional knowledge. They shall strive for a gender 

 
100 UN Committee against Torture, Concluding observations on the second periodic report of Ireland, 
2017, para. 8(b). 
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balance and the adequate representation of ethnic and minority groups 

in the country.” 

72. This is expanded on by the SPT’s Guidelines on NPMs: 

“Recalling the requirements of Articles 18 (1) and (2) of the Optional 

Protocol, the NPM should ensure that its staff have between them the 

diversity of background, capabilities and professional knowledge nec-

essary to enable it to properly fulfil its NPM mandate. This should in-

clude, inter alia, relevant legal and health-care expertise.”101 

73. We also note that a third role civil society organisation may play in relation to 

NPMs is covering any shortages in human resources or gaps in expertise. A 

provision for NPMs to seek external expertise, including legal, medical, or oth-

erwise should be provided for.102  

Recommendation 
• ICCL recommends that the requirements of staffing for NPMs more 

closely aligns with the OPCAT requirements, including in relation to the 

independence of staff, a transparent recruitment process and the need 

for particular expertise and diversity in staff. 

 

Head 18(4): Functional independence of the NPM 

74. ICCL has consistently called for the functional independence of the NPM to be 

clear. While the independence of the NPM is accepted in principle in the Bill, 

sufficient details are not provided. Head 18(4) provides that an NPM ‘shall be 

independent in the performance of its functions under this Part of the Act’.103 We 

 
101 UN Committee against Torture, SPT, Guidelines on national preventive mechanisms, Twelfth 
session, Geneva, 15–19 November 2010, UN Doc CAT/OP/12/5, para. 20. 
102 Ibid, para. 17. 
103 Similarly, the Note on Head 18 explains that “the NPM shall be independent of the Minister or 
relevant Minister in carrying out its functions under this part of the proposed Act and that ‘the Minister 
or relevant Minister must have cognisance of Article 18 of OPCAT in the matter of considering the 
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consider that the legislation needs to be clearer in the definition of the NPM’s 

powers and its functions, its roles and responsibilities and its independence both 

financially and functionally.  

75. It is vital that this legislation specifies the NPM’s mandate and powers in a way 

that guarantees that the NPM has structural independence from all branches of 

state, above all from the executive branch.104 It is positive that reports from the 

NPM are to be laid before the Oireachtas as provided for in Head 17. As 

acknowledged by the Department in the explanatory note the SPT is clear that 

NPMs and the bodies that comprise them should be accountable directly to 

Parliament. It is vital that all appointments to the NPM including to pre-existing 

inspection bodies are transparent and fulfil the requirements of OPCAT.105  

Recommendations 

• The Bill should specify the NPM’s mandate in a way that explicitly and 

comprehensively guarantees its functional and financial independence. 

• All appointments to the NPM including to pre-existing inspection bodies 

should be transparent. 

Summary of Recommendations 

 

 
designation of NPMs”. Relatedly, the Bill also references the view of the SPT that the NPM, and the 
bodies that comprise it, should be accountable directly to the Oireachtas (Head 12). In this regard, the 
Chief Inspector must annually submit a report to the Minister and provide a copy report to the 
Oireachtas (Head 12(1) and (3)). The same process is followed for other reports prepared by the Chief 
Inspector (Head 12(4)). 
104 For example see UN Committee against Torture, SPT, Report on the Visit for the Purpose of Provid-
ing Advisory Assistance to the National Preventive Mechanism of Senegal, Report for the National 
Preventive Mechanism, (2013) UN Doc CAT/OP/SEN/2, para. 17, the Subcommittee noted with con-
cern in particular the placing of the Senegalese NPM in the Ministry of Justice under “Other offices” 
by decree (para. 15). 
105 OPCAT Article 2 and 18(1). UN Committee against Torture, SPT, Analytical assessment tool for 
national preventive mechanisms, UN Doc CAT/ OP/ 1/ Rev.1, 25 January 2016, para. 13.  
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General 

1. Immediately begin wide consultations with all groups and communities with 

expertise in the area of deprivation of liberty and/or who work with those who 

may experience deprivation of liberty.  

2. Immediately ratify OPCAT. 

3. Once ratified, engage with the SPT for advice and assistance in establishing 

the NPM. 

Head 3 
4. ICCL recommends this Head is amended to ensure that the necessary funding 

is always made available for the effective operation of NPMs. 

Head 4 
5. The definition of “serious adverse incident” should be expanded to any 

incident in any place of detention, not just prisons. 

 

Heads 5, 8(1) and 19(1) 
6. The Office of the Inspector of Prisons should be strengthened and better 

resourced to carry out its functions as the NPM to inspect prisons. 

7.  A body with significant policing expertise such as the Garda Inspectorate 

should be designated as the NPM for inspecting places of Garda detention or 

incorporated into the NPM.  

8. More detail should be provided on the role of the NPM tasked with inspecting 

places of police detention in relation to assessing compliance with procedural 

safeguards.   

Heads 9 and 10 
9. Amend the Bill to provide that serious adverse incidents and deaths in all 

places of detention should be reported to the relevant NPM, in particular 

places of Garda custody. 
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Head 13 

10. Expand the Bill’s provisions on Visiting Committees so the Bill provides for 

independent visits to Garda stations as well as all other places of detention. 

Head 14 
11. Expand the definitions of detainees and places of detention to explicitly in-

clude wider social and care settings, including Direct Provision centres as well 

as private hospitals, nursing homes, residential homes, any residential or care 

institution, public or private, that provides for the care of children, the aged, 

or persons with disabilities. 

12. The Bill should explicitly reference persons with disabilities deprived of their 

liberty de facto through guardianship or a lack of community-based services 

(not just persons deprived of their liberty de jure under the Mental Health Act). 

13. Remove “by a court or under any enactment” from the definition of places of 

detention to bring the definition in line with OPCAT. 

14. Remove “by a court or under any enactment” from the definition of places of 

detention. 

15. The Bill should be clear on its face that the NPM will inspect all places of de-

tention in the State, in particular prioritising places where human rights con-

cerns have been raised, or which are not subject to human rights-based in-

spections. 

Head 15 
16. Amend Head 15 to provide for unannounced visits by the SPT and NPMs 

explicitly.  

Head 16 
17. Ensure appropriate funding, staffing, and data access for IHREC. 

18. Amend Head 16(f) to place a duty on the State to respond to 

recommendations made by IHREC in its capacity as NPM Coordinator body 
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and “enter into dialogue” with IHREC on possible implementation 

measures.  

Head 17 
19. The NPM’s role in submitting views on current and draft legislation should be 

made explicit in the Head 17(1)(d) and 17(8). 

20. Amend Head 17(1)(a) to provide for unannounced visits for NPMs explicitly.  

21. The requirements of staffing for NPMs should closely align with the OPCAT 

requirements, including in relation to the independence of staff, a transparent 

recruitment process and the need for particular expertise and diversity in staff. 

22. Include a provision for cooperation between NPMs and civil society organisa-

tions. For example, Head 17(7) could be amended to include civil society or-

ganisations in addition to ‘international bodies’ in relation to who the NPM 

may ‘liaise with’. 

Head 18 

23. Head 18 should be amended to allow for further discretion for Ministers to 

designate NPMs and the Bill should specifically identify existing monitoring 

bodies. 

24. The Bill should specify the NPM’s mandate in a way that guarantee’s 

independence, both financial and functional.  

25. All appointments to the NPM including to pre-existing inspection bodies 

should be transparent. 
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About ICCL   

 

The Irish Council for Civil Liberties (ICCL) is Ireland’s oldest independent hu-

man rights body. It has been at the forefront of every major rights advance in 

Irish society for over 40 years. ICCL helped legalise homosexuality, divorce, 

and contraception. We drove police reform, defending suspects' rights during 

dark times. In recent years, we led successful campaigns for marriage equality 

and reproductive rights. 
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