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Problems of scope in the Commission’s proposed AI Act  

 

We write on behalf of the Irish Council for Civil Liberties (ICCL), Ireland’s oldest 

independent human rights monitoring organisation. ICCL monitors and 

campaigns for all human rights, for everyone. We write to draw your attention to 

two important elements that are overlooked in the Commission and Council text: 

 

1. AI systems with indeterminate uses, and AI defined objectives; and 

2. the interplay of AI systems. 

The exclusion of these elements would create a profound loophole in the AI Act, 

and put at risk the fundamental rights cited in 3.5 of the Commission’s 

explanatory memorandum. 

 

Since these are problems of scope, ICCL believes it is particularly important to fix 

them. Otherwise, the Regulation will not be applicable to many AI systems. We 

would be delighted to meet with you and your team to discuss this.  

 

 

Subject EC proposed text Council's text, 13 January 

2022 

ICCL’s suggested 

amendments 

Justification 

1. Definition of 

artificial 

intelligence 

system 

Article 3 (1)  

‘artificial intelligence 

system’ (AI system) means 

software that is developed 

with one or more of the 

techniques and approaches 

listed in Annex I and can, 

for a given set of human-

defined objectives, 

generate outputs such as 

content, predictions, 

recommendations, or 

decisions influencing the 

environments they interact 

with; 

Article 3 (1)  

‘artificial intelligence 

system’ (AI system) means 

a system that  

(i) receives machine and/or 

human-based data and 

inputs,  

(ii) infers how to achieve a 

given set of human-

defined objectives using 

learning, reasoning or 

modelling implemented 

with the techniques and 

approaches listed in Annex 

I, and  

(iii) generates outputs in 

the form of content 

(generative AI systems), 

predictions, 

recommendations or 

decisions, which influence 

the environments it 

interacts with; 

 

 

Article 3 (1)  

‘artificial intelligence 

system’ (AI system) means 

software that is developed 

with one or more of the 

techniques and approaches 

listed in Annex I and can 

generate outputs such as 

content, predictions, 

recommendations, or 

decisions influencing the 

environments they interact 

with; 

 

AI Systems with indeterminate uses are overlooked. This is 

dangerous.  

• The words “a given set of … objectives” in the Commission 

and Council text, does not encompass AI whose uses are 

indeterminate. One such system has propagated extremist 

contenti, and other risky uses have already emergedii. 

• The words “human-defined” in the Commission and Council 

text excludes objectives defined by AI systems 

autonomously. Recital 6 acknowledges that “AI systems can 

be designed to operate with varying levels of autonomy”, 

but this is not reflected in Article 3(1). 

• For example, although motor vehicles are coverediii, an AI 

system in a self-driving car may be excluded from the 

Regulation’s scope in circumstances where the AI system 

defines its own objectives. Humans define only some 

objectives (destination), and AI systems define others as the 

vehicle interacts with its environment (for example, to 

avoid collisions).  
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Annex VIII (5)  

Description of the intended 

purpose of the AI system; 

 Annex VIII (5)  

Description of the intended 

purpose of the AI system 

and foreseeable uses of AI 

systems with 

indeterminate uses; 

 

 

 

 

 

 

 

  

Article 3  Article 3 (45)  

‘artificial intelligence 

system with indeterminate 

uses’ means an artificial 

intelligence system 

without specific and 

limited provider-defined 

purposes; 

AI systems with indeterminate uses should undergo risk 

assessment by an external body before deployment for all 

reasonably foreseeable uses and misuses, so that a provider 

cannot choose the lowest risk category as a default. 

Article 6  Article 6 (4)  

An artificial intelligence 

system with indeterminate 

uses shall also be 

considered high risk if so 

identified per Article 

9(2)(a).  

 

Article 8 (2)  

The intended purpose of 

the high-risk AI system and 

the risk management 

system referred to in 

Article 9 shall be taken into 

account when ensuring 

compliance with those 

requirements.   

Article 8 (2)  

The intended purpose of 

the high-risk AI system and 

the risk management 

system referred to in 

Article 9 shall be taken into 

account when ensuring 

compliance with those 

requirements.   

Article 8 (2)  

The intended purpose of 

the high-risk AI system, the 

foreseeable uses and 

foreseeable misuses of AI 

systems with 

indeterminate uses and the 

risk management system 

referred to in Article 9 shall 
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be taken into account when 

ensuring compliance with 

those requirements.   

Article 9 (2) (a)  

identification and analysis 

of the known and 

foreseeable risks associated 

with each high-risk AI 

system; 

Article 9 (2) (a) 

identification and analysis 

of the known and 

foreseeable risks most 

likely to occur to health, 

safety and fundamental 

rights in view of the 

intended purpose of the 

high-risk AI system; 

Article 9 (2) (a)  

identification and analysis 

of the known and 

foreseeable risks associated 

with each high-risk AI 

system, and AI systems 

with indeterminate uses; 

 

  Article 3 (12)  

‘intended purpose’ means 

the use for which an AI 

system is intended by the 

provider, including the 

specific context and 

conditions of use, as 

specified in the information 

supplied by the provider in 

the instructions for use, 

promotional or sales 

materials and statements, 

as well as in the technical 

documentation; general 

purpose AI systems shall 

not be considered as 

having an intended 

purpose within the 

meaning of this 

Regulation; 

[Deleted] The Council’s Article 3 (12) emphasises that general-purpose AI 

shall not be considered to have an intended purpose. Instead of 

focussing on the intended purpose, the focus should be on the 

reasonably foreseeable misuses as we suggest in our 

amendment to Article 8 (2). 

  Article 52a 

 

1. The placing on the 

market, putting into 

service or use of general 

purpose AI systems shall 

[Deleted] The Council’s new Article 52a fails to create obligations on 

developers of general-purpose AI systems (or AI systems with 

indeterminate uses). Only the entity that puts the general 

purpose AI system in service for an intended purpose is treated 

as a provider. 
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not, by themselves only, 

make those systems 

subject to the provisions of 

this Regulation.  

2. Any person who places 

on the market or puts into 

service under its own 

name or trademark or uses 

a general purpose AI 

system made available on 

the market or put into 

service for an intended 

purpose that makes it 

subject to the provisions of 

this Regulation shall be 

considered the provider of 

the AI system subject to 

the provisions of this 

Regulation.  

3. Paragraph 2 shall apply, 

mutatis mutandis, to any 

person who integrates a 

general purpose AI system 

made available on the 

market, with or without 

modifying it, into an AI 

system whose intended 

purpose makes it subject 

to the provisions of this 

Regulation.  

4. The provisions of this 

Article shall apply 

irrespective of whether the 

general purpose AI system 

is open source software or 

not. 

 

 

This is a problem because many of the data governance 

requirements in Article 10, especially bias monitoring, 

detection and correction require access to the training and 

validation data sets, which cannot be performed by the entity 

that decides the intended purpose. Only the developer of the 

systems that has access to these datasets can satisfy these 

requirements. This applies even the system is categorised as 

high-risk. 

 

We recommend in our amendments to Article 8 (2) and 9 (2) (a) 

that a risk assessment be performed by the developers of 

general purpose AI systems, and that the obligations on high-

risk general purpose AI systems shall be shared among the 

developers of the AI systems and the users (turned providers) 

who decide the intended purpose. 
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2. The interplay 

of AI systems  

Article 3 (13)  

‘reasonably foreseeable 

misuse’ means the use of 

an AI system in a way that 

is not in accordance with its 

intended purpose, but 

which may result from 

reasonably foreseeable 

human behaviour or 

interaction with other 

systems; 

Article 3 (13)  

‘reasonably foreseeable 

misuse’ means the use of 

an AI system in a way that 

is not in accordance with its 

intended purpose, but 

which may result from 

reasonably foreseeable 

human behaviour or 

interaction with other 

systems; 

 

Article 3 (13)  

‘reasonably foreseeable 

misuse’ means the use of 

an AI system in a way that 

is not in accordance with its 

intended purpose, but 

which may result from 

reasonably foreseeable 

human behaviour or 

interaction with other 

systems, and with other AI 

systems; 

The Commission and Council text consider AI systems in 

isolation. But in practice, AI systems interact with each other. 

Interaction of even low-risk AI systems can cumulatively give 

rise to high-risk. 

 

Much as regulating an individual computer is different from 

regulating a network of computers, the Commission’s proposal 

should consider the interplay between multiple AI systems. 

Annex IV (1) (b)  

how the AI system interacts 

or can be used to interact 

with hardware or software 

that is not part of the AI 

system itself, where 

applicable; 

Annex IV (1) (b)  

how the AI system interacts 

or can be used to interact 

with hardware or software 

that is not part of the AI 

system itself, where 

applicable; 

 

Annex IV (1) (b)  

how the AI system interacts 

or can be used to interact 

with hardware or software 

including other AI systems 

that are not part of the AI 

system itself, where 

applicable; 

Article 6 

  
 Article 6 (5) 

In addition to the high-risk 

AI systems referred to in 

paragraph 1 and paragraph 

2, AI systems that create 

foreseeable high-risks 

when combined shall also 

be considered high-risk. 

Article 6 should include a test for low-risk AI systems that, 

when combined, create foreseeable high-risks. Currently, 

cumulative risks from the interaction of multiple AI systems are 

not addressed.  

Article 61 (2) 

The post-market 

monitoring system shall 

actively and systematically 

collect, document and 

analyse relevant data 

provided by users or 

collected through other 

sources on the 

performance of high-risk AI 

 Article 61 (2) 

The post-market 

monitoring system shall 

actively and systematically 

collect, document and 

analyse relevant data 

provided by users or 

collected through other 

sources on the 

performance of high-risk AI 

AI systems do not operate in isolation. The interplay between 

AI systems and the AI environment (including other devices, 

software, and other AI systems that will interact with the 

regulated AI system) must be part of the ongoing post-market 

analysis.  
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systems throughout their 

lifetime, and allow the 

provider to evaluate the 

continuous compliance of 

AI systems with the 

requirements set out in 

Title III, Chapter 2.  

 

systems throughout their 

lifetime, and allow the 

provider to evaluate the 

continuous compliance of 

AI systems with the 

requirements set out in 

Title III, Chapter 2. Post-

market monitoring must 

include continuous 

analysis of the AI 

environment, including 

other devices, software, 

and other AI systems that 

will interact with the AI 

system. 

 

 

 

 

 
i Kris McGuffie and Alex Newhouse, “The Radicalization Risks of GPT-3 and Advanced Neural Language Models”, Center on Terrorism, Extremism, and Counterterrorism, Middlebury Institute, 9 September 2020 (URL: 

https://www.middlebury.edu/institute/sites/www.middlebury.edu.institute/files/2020-09/gpt3-article.pdf). 
ii For example, “Generative Pre-trained Transformer 3” (GPT-3) is a general-purpose AI that produces human-like text. Note that it is not a recommender system, in the meaning of Article 2(o) of the Commission’s proposed Digital 

Services Act. The authors of GPT-3 themselves note a number of misuses that discriminates based on gender and race. See Section 6.2 in Brown et al. “Language Models are Few-Shot Learners”, NeurIPS, 22 July 2020 (URL: 

https://arxiv.org/abs/2005.14165). Even the less powerful earlier version of GPT-3 can inadvertently reveal the personal data used to train them. See Carlini et al. “Extracting Training Data from Large Language Models”, UsenixSec, 

15 June 2021 (URL: https://arxiv.org/abs/2012.07805) 
iii Annex II, Section B (6). 


