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Key insights  
 
Lack of action by the Irish Data Protection Commission (DPC) to uphold the 
fundamental rights enshrined in the General Data Protection Regulation (GDPR) 
affects 448 million people across the EU. This poses economic and reputational risks 
to Ireland.  
 
Insights:  
 
• Despite asserting its lead role in 196 EU-wide cases since the GDPR was applied 

34 months ago, the DPC has delivered only 4 decisions.1  
 

• The DPC is the bottleneck of GDPR enforcement against Google, Facebook, 
Microsoft, and Apple, everywhere in the EU.  

 
• The European Court described the DPC’s failure to act in a major case involving 

Facebook as “persistent administrative inertia”.2  
 

• The European Parliament passed a resolution saying it is “particularly concerned 
… that cases referred to Ireland in 2018 have not even reached the stage of a 
draft decision”.3  

 
• Authorities in Germany, France, Spain, Italy, the Netherlands, Austria, and 

Hungary formally criticised how the DPC handled the only ‘big tech’ case that it 
has completed as lead authority so far.4  

 
• 1,000 days since it was formally notified, the DPC has failed to act to end the 

largest data breach ever recorded.5  
 
• The DPC has failed to implement an essential internal reform, five years after 

announcing that it was necessary in order to prepare for its GDPR role.6  
 

 
Conclusion:  
 
• Government investment in the DPC has slowed since the GDPR. However, the 

DPC’s problems may be due to more than lack of investment.  
 

• Two new commissioners should be appointed. A broadly scoped independent 
review should investigate how the DPC can be reformed and strengthened.  

 
• The DPC’s failure to uphold the fundamental rights of individuals now carries an 

additional strategic economic risk to Ireland. Ireland may lose its position as the 
centre of data regulation in Europe.  
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Introduction  
 
• Privacy and data rights are essential in contemporary life. Personal data misuse 

has caused predatory profiling of vulnerable people,7 electoral manipulation,8 
and market distortion.9  

 
• Ireland has a central role in protecting of the fundamental rights of hundreds of 

millions of people across Europe because the Irish DPC is the “lead supervisory 
authority”10 responsible for overseeing that Google, Facebook, Apple, and 
Microsoft comply with the GDPR across the European Union. No GDPR enforcer 
in any other EU Member State can intervene if the DPC asserts this lead role.11  

 
• This is both a great opportunity and an onerous responsibility for Ireland. It is the 

Irish Government's duty to fulfil these obligations.  
 

• In the almost three years since the GDPR was applied, the DPC has asserted its 
lead role in 196 cases. But the DPC has delivered decisions in only four of these 
196 cases.12 (This sobering statistic came to light in a recent letter to the 
European Parliament from the German Federal Data Protection Authority.)  

 
• The DPC has legal powers to “obtain access to any premises”13 and demand 

“access to all information”14 from Google, Facebook, Microsoft and Apple on 
behalf of all EU citizens. It can compel these companies to change how they use 
data, or to stop using it at all.15 But there appears to be a chronic failure by the 
DPC to use the vast powers bestowed upon it by the GDPR.  

 
 

  

“As of 31.12.2020, Ireland had the 
European lead supervision in 196 
proceedings. However, the DPC 
had concluded only four 
proceedings by a final decision”.  
 
Professor Ulrich Kelber16 
German Federal Commissioner for Data Protection and Freedom of Information 
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• DPC inaction is a barrier to EU-wide GDPR enforcement against Google, 
Facebook, Apple, and Microsoft. This undermines all Europeans’ right to privacy 
and data protection, and may also undermine their right to access justice, which 
is enshrined in Article 47 of the EU Charter of Fundamental Rights and Article 13 
of the European Convention on Human Rights.  

 
• The DPC has been unable to deliver essential internal reform. ICCL revealed that 

a major ICT overhaul inside the DPC remains chronically delayed, five years after 
being announced as an essential prerequisite to the GDPR. The project may have 
spiralled out of control: the DPC has 5,925 pages of records related to its ICT 
project,17 and the cost to the taxpayer will have climbed over one million euro by 
the end of 2021.18 The DPC continues to use antiquated technology to organise 
and handle complicated GDPR complaints, which a former DPC employee told 
ICCL is "like trying to run your payroll system with an abacus".  

 
 
 

Budget increase has slowed since the GDPR  
 
Government investment in the DPC has slowed since the introduction of the GDPR. 
This is likely to be significant a factor in the DPC’s inability to perform its tasks as “lead” 
supervisory authority of Google, Facebook, Microsoft, and Apple for the entire EU. 
However, the DPC’s problems may also be due to more than lack of investment.  

 
DPC budget yearly increase % 

 
 
 
 
• Enforcement failure in Ireland may also further delay enforcement in other 

Member States for two reasons. First, as Johannes Caspar, the Hamburg data 
protection commissioner, has admitted, other enforcers can be reluctant to 
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investigate smaller national firms before the DPC has sanctioned the dominant 
multinational firms.19 

 
• Second, other European GDPR enforcers have complained that the DPC is 

uncooperative. Willem Debeuckelaere, who was the President of the Belgian 
Data Protection Authority from 2007 to 2019, told ICCL that “the Irish authority is 
not the least bit supportive and seems to be pulling out all the stops to avoid 
taking a decision” in a major Facebook case.20 The head of Hamburg’s data 
protection authority told Politico “You don’t hear anything about cases 
transferred to Ireland. What goes on, what type of information was exchanged, 
we don’t get any of that. We’re here just standing and waiting.”21 

 
 
 

“the Irish authority is not the least bit supportive and 
seems to be pulling out all the stops to avoid taking a 
decision” 
 
Willem Debeuckelaere22 
President of the Belgian Data Protection Authority 2007-2019 
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Risks  
Risk to data rights  
 
The GDPR established supervisory authorities to proactively23 protect citizens against 
misuse of their data, especially where there is an imbalance between the power of an 
individual citizen and the large organisations that use their data. The DPC has a critically 
important role in protecting citizens across the EU from any misuse of their personal data 
by Google, Facebook, Microsoft, and Apple. But it has failed to conduct rapid 
investigations and enforcement against these companies.  
 
• The DPC states in its 2021 pre-budget submission that “80% of cases received 

under the GDPR have been concluded”.24 In fact, it has delivered a decision in 
only 2% of cases of the 196 DPC “lead” cases that of EU-wide concern.25  
 

• It is now almost 1,000 days since Dr Ryan of ICCL provided the DPC with 
detailed evidence about “Real-Time Bidding” (RTB) data breach, the biggest 
data breach ever recorded.   

 
• The DPC took eleven months to open a limited inquiry in to Google’s RTB 

system, and then took no further action to end the vast RTB data breach. The 
RTB data breach has intensified26 since the DPC was notified.  

 
• The processing of this complaint is a critical test for the DPC as a defender of 

rights. ICCL’s latest evidence provided examples of leakage of sensitive RTB 
data, for example ICCL discovered 2,300 Irish people suffering from chronic pain 
in the catalogue of a foreign data broker.27 ICCL also revealed that RTB has 
already enabled electoral manipulation in the EU.28  

 
 
 

What is the Real-Time Bidding data breach?  
 
RTB is an advertising technology that operates behind the scenes on commercial 
websites and apps. When you open a website or app, RTB broadcasts the private things 
you do and watch online, and where you are in the real world, to countless companies.29 
Dr Ryan’s RTB complaint to the DPC has been covered on the front page of The 
Financial Times, in The New York Times, The Economist, Le Monde, Wired, etc.  

 
 See ICCL’s work on RTB at https://www.iccl.ie/digital-data/rtb-data-breach-2-years-on/   
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Ireland’s economic risk  
 
A recent opinion from the European Court of Justice (ECJ) arising from DPC inaction 
may undermine Ireland’s prominence as a location in the digital economy. It may 
also jeopardise the future opportunities for Ireland envisaged in the forthcoming EU 
Digital Services Act.  
 
Background to the ECJ opinion: 
 
• The Belgian GDPR enforcer wanted to side-step the DPC and act against 

Facebook itself, because the DPC had not done so despite being the lead 
supervisory authority.30  
 

• The DPC refused a formal request from the Belgian data protection authority to 
cooperate under the GDPR’s “mutual assistance”31 system to investigate data 
protection infringements by Facebook that had been the subject of lengthy 
litigation in Belgium.32 The DPC refused on the grounds of a technical 
argument.33  

 
• The DPC’s argument was subsequently disproven when the Belgian Data 

Protection Authority sought a view from the European Data Protection Board,34 
which comprises all Member State supervisory authorities. The Belgian data 
protection authority again sought to work with the DPC on Facebook, but also 
sought to assert its own powers, which led to the ECJ case.  

 
 
Ireland’s position as a key location for digital business is at risk.  

 
• The ECJ opinion described the pattern of facts about the DPC’s handling of the 

Belgian data protection authority’s request for investigation of Facebook as one 
of “persistent administrative inertia”.35 It described the problem as follows:  

 
“in which an LSA [Lead Supervisory Authority] - for lack of expertise and/or staff, or for 
whatever other reason – fails to take any meaningful action in order to investigate possible 
breaches of the GDPR and, where appropriate, enforce its rules”.36  

 
• To remedy this, the ECJ opinion said that other Member States can directly 

enforce against firms irrespective of who their “lead” authority is. In other words, 
Ireland can be sidestepped.37  

 
• Johannes Caspar, the Hamburg data protection commissioner, said the ECJ 

opinion could potentially free other EU GDPR enforcers from the “passive role 
they have had to perform under the regime of the GDPR”.38 He had already 
sidestepped the DPC and act directly against Google in late 2019.39  
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• One week after the ECJ opinion, the Italian Data Protection Authority used the 

approach described in the ECJ opinion to sidestep the DPC and ban Tik-Tok’s 
data processing.40  

 
• If other Member States start routinely sidestepping the DPC then Ireland will lose 

its position as a key regulatory location in the global digital economy. This will 
harm national prestige, employment, and opportunity.  

 
• It also jeopardises an additional role for Ireland envisaged in the new European 

Commission proposal for a Digital Services Act (DSA). The DSA contemplates a 
mechanism like that in the GDPR that would give Ireland enforcement powers 
across the EU for an additional component of the digital economy.41 This would 
add to Ireland’s pre-eminence as a location for business in the European Union.  
 

• However, it is unlikely that the European Parliament or Member States will 
countenance Ireland gaining new responsibilities for enforcement under the DSA 
if Ireland does not efficiently handle its existing lead authority responsibility 
under the GDPR. This would deprive Ireland of a significant opportunity.  
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Ireland’s reputational risk  
 
The DPC is at odds with other GDPR enforcers and with the European Parliament, and is 
the subject of a damning opinion from the European Court of Justice. It is also the subject 
of increasingly critical headlines in the international press.  
 
 
Other EU GDPR enforcers do not appear confident in the DPC’s ability to conduct 
investigations or to properly use sanctioning powers.  
 
• In November 2020 Germany, France, Spain, Italy, the Netherlands, Austria, and 

Hungary’s GDPR enforcers all formally criticised the DPC’s only decision so far as 
lead authority on a major tech firm (Twitter).* This is the only occasion that GDPR 
enforcers have formally criticised another enforcer.  
 

• Italy noted the “inadequacy of the documentation that was produced during 
such an extensive investigation”.42 Germany, France, Spain, and the Netherlands 
said the DPC investigated the wrong part of Twitter’s corporate structure. France 
noted that the DPC relied instead solely on Twitter’s own statements instead of 
investigating.43 Other criticism included that the DPC investigated the wrong 
infringements, and administered the wrong sanction.44  

 
• The Data Protection Commissioner, Ms Dixon, deflected this criticism in one of 

her letters to the European Parliament LIBE Committee. She accused her 
German, French, Dutch, Spanish, Italian and Hungarian counterparts of “failure 
… to understand key concepts”.45 However, a German counterpart countered 
that in fact a common approach on these issues “was adopted by contrary to the 
position of the DPC by a large majority”.46  

 
 
 
There is a significant conflict between the Irish DPC and the European Parliament.  
 
• On 25 March 2021 the European Parliament voted to “express great concern” 

about the GDPR mechanism that gives the DPC lead authority for Google, 
Facebook, Microsoft, and Apple for the entire EU. It said “The European 
Parliament is … particularly concerned … that cases referred to Ireland in 2018 
have not even reached the stage of a draft decision”.47  

 
• In the weeks leading up to this vote, Ms Dixon wrote four times to the European 

Parliament LIBE Committee that tabled the motion, provoking a war of words. In 
her letter of 12 March she criticised other EU Member State’s enforcement 
agencies, particularly those that highlighted technical faults by the DPC.48 In 
response, Prof Ulrich Kelber, the German Federal Commissioner for Data 

 
* Note that the DPC recently issued a decision about one other tech firm, called Groupon.  
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Protection and Freedom of Information, wrote to the LIBE Committee with a 
disturbing insight in to the DPC’s relations with and reputation among its 
counterparts. He says Ms Dixon is “often … isolated in the circle of European 
data protection supervisory authorities”.49  

 
• Ms Dixon then accused the Parliament’s LIBE Committee of a “perverse” 

procedure, in her letter of 16 March 2021.50 In responding, the Chair of that 
Committee found himself in the unusual position of having to remind Ms Dixon 
of the independence of the Parliament in arranging its own hearings.51  

 
 
Damage to Ireland’s reputation.  
 
• The Financial Times recently reported “Long-simmering tensions over Ireland’s 

regulation of Big Tech have burst out into public after German officials attacked 
the Irish Data Protection Commission for failing to enforce the EU’s landmark 
data privacy law”.52  
 

• Der Spiegel, a major German newspaper, quotes a German MEP as saying the 
DPC’s behaviour is “outrageous”, and that "the Irish Data Protection Agency's 
tentative approach is no accident”.53  

 
• Handelsblatt, Germany’s leading business newspaper, report German enforcers 

calling the DPC’s failure to take action against big tech “unbearable”.54  
 
• Wired reported in 2020 that “Germany says GDPR could collapse as Ireland 

dallies on big fines”.55  
 
• A prominent German site coined the phrase “Irland: Steueroase und 

Datenschutzwüste”, which translates as “Ireland: tax haven and data protection 
desert”.56  

 
 
  

“At the center of the dispute is Ireland, which has outsize 
influence over the law’s enforcement because Apple, 
Facebook, Google, LinkedIn and Twitter are all based 
there. The country is responsible for leading more 
investigations, 127, than any other country in Europe, 
according to Brave. Yet in nearly two years, it has not 
issued a single GDPR penalty”.  

The New York Times, April 2020 57 
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• AFP (Agence France-Press), France’s international newswire, published this 

headline in late 2020: “All bark no byte? Unease over Irish performance as EU's 
lead data watchdog”.58 It appeared in media across the globe.  

 
• The New York Times reported in mid 2020:  

 
“At the center of the dispute is Ireland, which has outsize influence over the law’s enforcement 
because Apple, Facebook, Google, LinkedIn and Twitter are all based there. The country is 
responsible for leading more investigations, 127, than any other country in Europe, according 
to Brave. Yet in nearly two years, it has not issued a single GDPR penalty”.59 

 
• A Politico headline from 2019 refers to Ireland thus: "How one country blocks the 

world on data privacy".60  
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Recommendations  
 
• ICCL recognises the status of the DPC as a statutory body independent of 

Government. However, we also recognise the duty of the Government to ensure 
that Ireland meets its obligations under of the GDPR.61  
 

• The Government has obligations to ensure effective protection of rights across 
Europe where the DPC is the lead authority. This includes ensuring that the DPC 
is sufficiently resourced and is structured in such a way as to effectively fulfil its 
mandate. The Government must strengthen and reform the DPC so that it is 
capable of performing this task.  
 

• ICCL proposes two urgent measures:  
 
i. The urgent appointment of two new Commissioners, as provided for in the 

2018 Data Protection Act.62 The Minister for Justice should use her power to 
designate a Commissioner as the Chair of the Commission.63  

 
ii. The Government should establish an entirely independent and broadly 

scoped review of how to reform and strengthen the DPC to discharge the 
tasks required of it under Article 57 of the GDPR.  

 
• Action is urgently required to establish confidence for people across Europe that 

their data is being treated safely and legally, and to restore Ireland’s reputation 
as a regulatory leader.  
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