











(3) SIPOC's enforcement powers are not clearly set
out in law or in publicly available guidance. In its
letters to civil society organisations, SIPOC has
repeatedly cited its power under section 4(4) of
the Electoral Act to ‘make such inquiries as it
considers appropriate and [to] require any person
to furnish any information, document or thing in
the possession or procurement of the person which
the Commission may require for the purposes of
its duties under the Act. However, the Electoral
Act does not explicitly give SIPOC powers to
make decisions about civil society organisations’
compliance with the Act, or to make orders (e.g.
requiring the return of donations). SIPOC has not
clarified publicly what powers it deems itself to
have. SIPOC has not published any guidance to
explain how it conducts its ‘inquiries’ and how
it guarantees fair procedures while doing so. In
the cases of EQUATE and Amnesty International
Ireland, SIPOC contacted the organisations’ funders
without notifying the organisations.
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legitimate democratic aim that the Electoral
Act’s civil society funding restrictions pursue.

The Government has never articulated the purpose
that it is pursuing by way of the draconian wording of
the Electoral Act insofar as it relates to civil society
organisations. Our coalition believes that this is because
the Oireachtas did not intend in 2001 for the Electoral
Act's funding restrictions to apply to the everyday
advocacy work of civil society organisations.

To the extent that its funding restrictions apply to
ordinary (non-electoral) advocacy by civil society, the
Electoral Act contradicts Ireland’s explicit foreign policy.
As CIVICUS notes:

At the international level, Ireland is one of the
strongest supporters of the defense of civil society
space and the position of human rights defenders,
through the leading role it played in the development
of EU Guidelines on Human Rights Defenders, and

Michael Barron of EQUATE, Val Heller of EU Fundamental Rights Agency and April Duff of Education Equality at the launch of the campaign

for reform of the Electoral Act

COALITION STATEMENT ON THE ELECTORAL ACT




through its sponsorship of the Human Rights Council
Resolution on Civil Society Space. Ireland has also
developed a progressive overseas development
programme which places support for civil society at
the heart of its strategy, and which is supported by
significant investment in civil society organisations
in its priority countries. The protection of HRDs
[human rights defenders] is explicitly stated as a
priority in The Global Island, Ireland’s foreign policy
strategy paper.’

We agree with the view expressed by SIPOC in 2003 that
the Oireachtas intended the restrictions to be confined
to third parties’ advocacy of a particular result during an
election or referendum.

Limiting electoral campaign expenses is recognised
throughout Europe as a legitimate democratic aim. The
Council of Europe’s Venice Commission for Democracy
through Law (Venice Commission) has agreed that
‘[iln order to ensure equality of opportunities for the
different political forces, electoral campaign expenses
shall be limited to a ceiling, appropriate to the situation
in the country and fixed in proportion to the number of
voters concerned.vi Regarding electoral campaigns,
the Venice Commission has also agreed that °‘[t]
he State should participate in campaign expenses
through funding equal to a certain percentage of the
above ceiling or proportional to the number of votes
obtained’, and that ‘[c]Jontributions from foreign States
or enterprises must be prohibited""i

Several excerpts from the Oireachtas debates preceding
the enactment of the Electoral (Amendment) Act 2001
indicate that the Government intended the ‘third party’
donation limitations to apply to funding for advocacy
within the election context, rather than generally. When
the Government introduced the draft legislation in the
Seanad in 2000, the legislation’s restrictions on ‘third
party’ financial activity were by way of spending, rather
than donation, limits. Then-Minister for the Environment
and Local Government, Noel Dempsey TD, explained that
‘third party’ spending needed to be restricted in order to
ensure fairness to candidates running for election:

| want to sound a note of caution, which was
sounded in 1997 also. There is a major problem
in relation to third party expenditure. There are
constitutional issues in relation to imposing limits
on third party expenditure vis-a-vis the right of
freedom of expression. My own view, however, is that
if a third party campaigns against a candidate, that
candidate should have a reasonable opportunity
to defend himself or herself within reasonable
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expenditure limits. The limits | am proposing may
not be adequate in such circumstances but they
will help, especially when a single advertisement in
a newspaper can cost thousands of pounds. While
a third party has a constitutional right to freedom
of expression, a candidate at an election also has
a constitutional right to vindicate his or her good
name. For example, the weekend before the next
election any group can register with the Public
Offices Commission and produce an onslaught in
the media or through literature and leaflets, making
all sorts of statements in relation to a party or an
individual candidate. The issue which arises is
whether a candidate has the right to place ads in
newspapers to defend and vindicate their good
name. It will be interesting if it arises and while | do
not want to raise hares about it, it is a possibility.
There is already evidence of it in some areas in
relation to different issues. There exists a right to
freedom of expression, but there also exists the
right of a person to vindicate their good name.

Subsequently at Seanad Committee Stage, the
Government introduced the ‘third party’ donation
restrictions. The Minister’'s explanation of the proposal
clearly suggests that the Government intended to bring
‘third parties’ within the parameters of the existing rules

relating to elections, rather than establishing a new
system of regulating civil society funding, per se:

The definition of political purposes is also important
to bring some certainty and parameters to the
scope of the legislative measures. It is based on
the definition of electoral expenses and includes
campaigns conducted by third parties. The definition
of third parties is also new and it relates to bringing
campaign groups within the control on donation
limits. It states that a third party is a person, other
than a registered political party or a candidate at
an election, who accepts a donation for a political
purpose which exceeds £100 in a particular year.
A person is already defined in the Act as including
corporate and unincorporated bodies."

Third, the Electoral Act’s funding restrictions
on civil society are not a necessary and
proportionate means of achieving alegitimate
democratic aim.

Some people have argued that the wording of section
22 of the Electoral Act should remain as it is because
there is a legitimate need to protect Ireland’s political
system from being hijacked by wealthy and/or foreign
interests.




Our organisations fully believe that in order to
preserve democracy, people need to be able to access
information, express their views and participate in public
life on equal terms with each other. We also recognise
that money provides individuals, groups and interests
with the means to influence the spread of information
through the public sphere. However, we firmly reject
the idea that shutting down civil society participation
in public discussion is a necessary or proportionate
method of achieving equality of debate and preserving
democracy in Ireland.

It is unquestionably the case that were the Electoral
Act to properly function as it reads, civil society
participation in public debate would effectively come
to an end. Education Equality’'s case demonstrates
that not even expenses for volunteers to hire venues,
print information materials, maintain a web presence, or
obtain accountancy services would be easily obtained
or managed. The Electoral Act’s definition of ‘donation’
to include donations in kind (such as services provided
for free or at a reduced cost) means that even the
services of volunteers would largely be prohibited.
Civil society organisations would be unable to engage
in or commission in-depth research or analysis, and
those that rely on international assistance and/or
non-governmental sources of funding because they
tend to counter majority views or State actions would
be immobilised.

The Electoral Act’s sweeping restrictions on civil society
funding are not the necessary response to the threat
of distortion of democratic debate by financial influence
because:

(1) Civil society advocacy is only one form of
engagement with the political system and influence
on public debate. It exists alongside otherinfluences
that the Government will not prohibit, and in fact
will continue to support, such as commercial
interests and political party activity. Civil society
advocacy provides a vital counter-balance to these
permanent influences on the democratic system,
acting as a vehicle through which a wider range of
people can access and contribute to public debate
and the formulation of public policy and law; and

(2) Civil society advocacy is an absolutely necessary
mechanism for ensuring that incursions on
democratic rights, including those that may (but do
not simply by their nature) emanate from wealthy or
foreign sources, are revealed to the public. Aweak civil
society creates opportunity for singular influences to
take over public debate, rather than the opposite.

The Electoral Act's wide-ranging prohibitions and
conditions on the use of funding by civil society are
not a proportionate method of achieving a thriving
democracy with free and equal access to information
and opportunity for public participation, because:

(1) Other influences on public policy and the political
system will remain funded while civil society is
denied its voice;

(2) Regulations that require transparency and
accountability are more effective tools for ensuring
that members of the public are aware of the range
of influences on public policy, and for guarding
against interference with democracy. Currently,
all civil society organisations that have at least
one employee must register their interactions
with public officials on the Lobbying Register, and
funding to civil society organisations is monitored
by the Charities Regulator and the Revenue
Commissioners; and

(3) Participation by civil society in public debate is
crucial to ensuring that the electoral system - that
is, the most sensitive element of our democracy -
remains robust and secure. As highlighted above,
the Interdepartmental Group on Security of Ireland’s
Electoral Process and Disinformation has explicitly
recognised the need for civil society involvement
in monitoring and responding to threats to the
integrity of elections.

By contrast, we believe, the Electoral Act’s restrictions
on donations to ‘third parties’ for the purpose of election
or referendum campaigning could be necessary and
proportionate because the people elected and the
result chosen in those contexts will have direct and
immediate power to change the laws of the country, and
those contexts are time- and subject-limited.
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APPENDIX: PROPOSED NEW WORDING OF SECTION 22
ELECTORAL ACT 1997 (AS AMENDED)

22 -
(2) For the purposes of this Part-

[.]
(aa) ‘political purposes’ means any of the following purposes, namely-

(i) (1) topromote or oppose directly or indirectly, the interests of a political party, a political group, a member of
either House of the Oireachtas or a representative in the European Parliament, or

(1) to present, directly or indirectly, the policies or a particular policy of a political party, a political group, a
member of either House of the Oireachtas, a representative in the European Parliament er-a-third-party, or

(1) to present, directly or indirectly, the comments of a political party, a political group, a member of either
House of the Oireachtas, a representative in the European Parliament er-a-third-party with regard to the
policy or policies of another political party, political group, a member of either House of the Oireachtas,
representative in the European Parliament, third-party or candidate at an election or referendum or
otherwise, or

(1V) to promote or oppose, directly or indirectly, the interests of a third party in connection with the conduct or
management of any campaign conducted with a view to promoting or procuring a particular outcome in

elation-to-a-policy-or-policies-orfunctions-of the-Governmen or-any-public-authority at a Ddil, Seanad
or European election, or referendum; A “campaign conducted with a view to promoting or procuring
a particular outcome at a Ddil, Seanad or European election, or referendum” shall be understood to
include any activity intended to affect the electoral prospects of a party or a candidate, to enhance
or prejudice the standing with the electorate of a party or a candidate, at a Ddil, Seanad or European
election, or to promote the acceptance or rejection of a referendum proposal by the electorate in
relation to a referendum for which the polling day has been set by the government;

(ii) to promote or oppose, directly or indirectly, the election of a candidate at a Ddil, Seanad or European election
or to solicit votes for or against a candidate or to present the policies or a particular policy of a candidate or the
views of a candidate on any matter connected with the election or the comments of a candidate with regard to
the policy or policies of a political party or a political group or of another candidate at the election or otherwise;

(iii) otherwise to influence the outcome of the election or a referendum or campaign referred to in paragraph (i)(IV)
of this definition;
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Section 31 Electoral Act 1997 as amended defines election expenses as follows:

(@) In this Part ‘election expenses’ means all expenses falling within paragraph (b) incurred in the provision
of property, goods or services for use at an election during the period referred to subsection (3) in order -

(i) to promote or oppose, directly or indirectly, the interests of a political party or a political group formed
in accordance with the rules of procedure of the European Parliament, or to present the policies or a
particular policy of a political party or a political group or the comments of a political party or a political
group on the policy or policies of another political party or political group or of a candidate at the election; or

(i) topromote or oppose, directly orindirectly, the election of a candidate at the election or to solicit votes for
or against a candidate or to present the policies or a particular policy of a candidate or the views of a
candidate on any matter connected with the election or the comments of a candidate on the policy or
policies of a political party or a political group or of another candidate at the election; or

(iii) otherwise to influence the outcome of the election.

(b) The expenses mentioned in the foregoing definition of “election expenses” shall be those, and only those,
set out in the Schedule to this Act.

Where property, goods or services are provided to a political party or a candidate at an election without payment
or other consideration therefor or at a price which is less than the commercial price, the provision of the property,
goods or services shall be deemed to be an election expense and the property, goods or services shall be deemed
to have been provided at the commercial price and shall be accounted for accordingly by the national agent
or election agent, as the case may be, in the statement to be furnished under section 36 to the Public Offices
Commission.
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