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The ICCL 

The Irish Council for Civil Liberties (An Chomhairle um Chearta Daonna) is an independent non-
governmental organisation that works to promote and defend human rights and civil liberties. It 
was founded in 1976 by, among others, Mary Robinson, Kader Asmal and Donal Barrington.  

The ICCL draws on Ireland's international human rights commitments and the standards therein, 
as well as constitutional protections, to monitor government policy, campaign for reform and 
promote better compliance with international human rights norms.  

The ICCL has actively campaigned in the area of criminal justice and equality and championed 
the rights of minorities including gay and lesbian rights, travellers' rights, women's rights, the 
rights of refugees and asylum-seekers. The ICCL has also specifically conducted several 
constitutional reform campaigns including around the referenda on abortion, bail and divorce..  

For further details: ICCL 
Dominick Court 
40 - 41 Lower Dominick Street 
Dublin 1 
Telephone (01) 8783136 
Fax: (01) 878 3109 
E-mail: iccl@iol.ie 
Web Site: http://www.iccl.ie 



  

Introduction  

1.1 The ICCL welcomes this constitutional review to see whether the balance between private 
property and the principles of social justice as set out in the Constitution has been achieved 
and/or can be improved. The ICCL also welcomes the invitation of the All Party Oireachtas 
Committee on the Constitution for submissions on property and other rights.  

1.2 In any examination of the principles of social justice, it is essential to consider the obligations 
of the Irish government to deliver and respect economic and social rights guaranteed by 
international human rights treaties to which Ireland is a party. In this context the ICCL also recalls 
that the Constitution Review Group (CRG) Report (May 1996) recommended that Article 45 of the 
Constitution on Directive Principles of Social Policy, if retained, be amended by the addition of 
further principles to reflect modern concerns in regard to socio-economic rights. The CRG 
recommended that sources could include the UN Covenant on Economic, Social and Cultural 
Rights, the UN Convention on the Rights of the Child, and the Council of Europe Social Charter. 
The ICCL urges the All Party Committee to reconsider this recommendation in its current review.  

1.3 The ICCL focuses in its submission on the obligations on the government under its 
international human rights commitments in respect of the right to private property and the right to 
housing. International human rights law recognises both these rights as mutually compatible, 
complementary and part of a holistic framework of rights protection. Therefore the ICCL submits 
that the Irish Government can fulfil its obligations under the right to housing without undermining 
the protection to private property as set out in international law.  

  

The Right to Property  

2.1 The right to enjoyment of private property is protected by the European Convention on 
Human Rights (ECHR) in Article 1, Protocol 1 of the Convention.  

"Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one 
shall be deprived of his possessions except in the public interest and subject to the conditions 
provided for by law and by the general principles of international law.  

The preceding provisions shall not, however, in any way impair the right of a State to enforce 
such laws as it deems necessary to control the use of property in accordance with the general 
interest or to secure the payment of taxes or other contributions or penalties."  

2.2 The right to private property is not contained in the UN International Covenant on Civil and 
Political Rights but is set out in the Universal Declaration of Human Rights in Article 17:  

1. Everyone has the right to own property alone as well as in association with others.  
2. No one shall be arbitrarily deprived of his property. 

2.6 The ECHR clearly recognises the right to balance the right to enjoy property with other 
international obligations. The European Court of Human Rights has indeed made clear that the 
protection in Article 1, Protocol 1 is directly at arbitrary interference and measures which 
undermine the very essence of property rights. The Court has never held that social policies 
aimed at the common good have violated the Convention, unless they have been discriminatory.  



2.4 According to the European Court of Human Rights, the right to private property contains 
"three distinct rules": the first rule, set out in the first sentence of the first paragraph, is of a 
general nature and enunciates the principle of the peaceful enjoyment of property; the second 
rule, contained in the second sentence of the first paragraph, covers deprivation of possessions 
and subjects it to certain conditions; the third rule, stated in the second paragraph, recognises 
that the States are entitled, amongst other things, to control the use of property in accordance 
with the general interest. In looking at how the balance should be struck between private property 
rights and the general interest the Court has often noted that compulsory acquisition without 
compensation could only be justified in exceptional circumstances, but that in other 
circumstances it was a matter of having a proportionate response.  

2.5 This reasoning is set out in the decision of Court, in James v United Kingdom:  

As far as Article 1 is concerned, the protection of the right of property it affords would be largely 
illusory and ineffective in the absence of any equivalent principle. Clearly, compensation terms 
are material to the assessment whether the contested legislation respects a fair balance between 
the various interests at stake and, notably, whether it does not impose a disproportionate burden 
on the applicants.  

The court further accepts the Commission's conclusion as to the standard of compensation: the 
taking of property without payment of an amount reasonably related to its value would normally 
constitute a disproportionate interference which could not be considered justifiable under Article 
1. Article 1 does not, however, guarantee a right to full compensation in all circumstances. 
Legitimate objectives of 'public interest' such as pursued in measures of economic reform or 
measures designed to achieve greater social justice, may call for less than reimbursement of the 
full market value. Legitimate objectives of 'public interest' such as pursued in measures of 
economic reform or measures designed to achieve greater social justice, may call for less 
than reimbursement of the full market value (Emphasis added).1  

2.6 Significantly the Irish Supreme Court in its examination of the Planning and Development Bill 
had regard to these protections and this case in relation to State acquisition of private property 
and the levels of compensation payable. 2  

  

Right to Housing  

3.1 This part of the submission seeks to highlight the international commitments made by Ireland 
in relation to the right to housing. While the terms of reference of the Committee refer to a right to 
shelter, this is interpreted within all international legal and human rights instruments as forming 
part of a right to housing, one of a number of socio-economic rights which the Irish State has 
ratified in international law. It is pertinent therefore, in this review of the Constitution to address 
these international obligations and include them within the Constitutional protection afforded to 
Irish citizens.  

3.2 A failure to examine the right to shelter within the framework of rights to housing could result 
in minimalist and possibly punitive legal measures in relation to homeless people, such as persist 
in New York, where a basic right to shelter exists. The provision of basic dormitory 
accommodation for homeless people, which the right to mere shelter could represent, would 
involve a step back from the internationally and nationally accepted standards for the provision of 
housing within the context of enhancing human dignity and human rights. Such a narrow 
approach does not address the whole range of needs of homeless people, shelter being only one. 
The international instruments, reports and recommendations already available demonstrate 



clearly the issues to be addressed in this area, and this submission sets out the relevant 
documents which are freely available and can be supplied by the ICCL on request.  

3.3 It is important, however, to trace the reasoning of the Minister who introduced that Bill, which 
posited the situation of those in housing need against the powerful position of landowners to 
influence house prices:  

We can talk about the rights of individuals and society and the common good but we should 
never lose sight of the fact that a public body, that is the local authority, makes millionaires of 
people overnight simply by drawing a line on a map and rezoning a piece of property. That 
person, whether a developer or landowner, is made very wealthy by the actions of the State, via 
the local authorities. There must be some moral responsibility held by people who receive 
windfalls from the State in that way to give something back. As the Senator knows, I am certain 
that this is constitutional because it meets the criteria of being fair, proportional and equitable but 
we will not decide that, the Supreme Court may decide it. I am advised that it is constitutional and 
I am satisfied that it is. As Senator Costello said, if the Supreme Court rules that the Constitution 
does not allow us as legislators to make decisions here that are clearly for the common good, that 
everybody in this House and in the country believes are right to ensure that people have a roof 
over their head, then I agree with Senator Costello that there is something wrong with the 
Constitution and we should do something about it, but this may not arise. 3  

There are other sections in the Constitution, adjuncts to Article 43 being one of them, which refer 
to the common good, and under the Constitution, the right to property can be regulated by law. 
That is what we are doing. It is why Part V is so detailed and complex, as the Senator said, but it 
is complex because we need to be seen to be fair to everybody involved. We have a duty as 
legislators to provide for those who cannot provide for themselves. We have a duty for social 
order, equity and so on, but this must be balanced against the rights to private property. We have 
done that in this Bill. 4  

3.4 Clearly, the duty of legislators to provide for those who cannot provide for themselves is 
hallmark of a developed society. It is in this context that we outline the measures and obligations 
which the Irish State has accepted at an international level, and which can now be introduced into 
the review of the Constitution by progressive legislators to formally and effectively guarantee the 
right to adequate, affordable and appropriate housing to Irish people.  

3.5 The following is a brief outline of the international instruments and reports which Ireland has 
accepted in relation to rights to housing at an international level.  

  

United Nations  

3.6 The main Article concerned with a right to housing in the Universal Declaration on Human 
Rights (UDHR) of 1948 is Article 25. 5  

Everyone has the right to a standard of living adequate for the health and well-being of himself 
and of his family, including food, clothing, housing and medical care and necessary social 
services, and the right to security in the event of unemployment, sickness, disability, widowhood, 
old age or other lack of livelihood in circumstances beyond his control.  

International Covenant on Economic, Social and Cultural Rights  



3.7 The International Covenant on Economic, Social and Cultural Rights addressed the right to 
housing in Article 11. 6  

"The States Parties to the present Covenant recognize the right of everyone to an adequate 
standard of living for himself and his family, including adequate food, clothing and housing, and 
to the continuous improvement of living conditions. The States Parties will take appropriate steps 
to ensure the realization of this right, recognizing to this effect the essential importance of 
international co-operation based on free consent"  

3.8 The UN Committee on Economic, Social and Cultural Rights (UNCESCR), which monitors the 
States Parties compliance with Covenant, has prepared General Comment No. 4 on the Right to 
Adequate Housing,7 "as a means of developing a common understanding of the norms by 
establishing a prescriptive definition". This General Comment spells out the elements of housing 
policy which States must address in the housing available to its citizens. It sets out here in detail 
the elements of adequate housing for the international community to recognise. Viewed in their 
entirety, these entitlements form the core guarantees, which, under public international law, are 
legally vested in all persons.  

1. Legal security of tenure  
All persons should possess a degree of security of tenure which guarantees legal protection 
against forced eviction, harassment and other threats. Governments should consequently take 
immediate measures aimed at conferring legal security of tenure upon those households currently 
lacking such protection. Such steps should be taken in genuine consultation with affected 
persons and groups.  

2. Availability of services, materials and infrastructure  
All beneficiaries of the right to adequate housing should have sustainable access to natural and 
common resources, clean drinking water, energy for cooking, heating and lighting, sanitation and 
washing facilities, food storage facilities, refuse disposal, site drainage and emergency services.  

3. Affordable housing  
Personal or household costs associated with housing should be at such a level that the 
attainment and satisfaction of other basic needs are not threatened or compromised. Housing 
subsidies should be available for those unable to obtain affordable housing, and tenants should 
be protected from unreasonable rent levels or rent increases. In societies where natural materials 
constitute the chief sources of building materials for housing, steps should be taken by States to 
ensure the availability of such materials.  

4. Habitable housing  
Adequate housing must be habitable. In other words, it must provide the inhabitants with 
adequate space and protect them from cold, damp, heat, rain, wind or other threats to health, 
structural hazards and disease vectors. The physical safety of occupants must also be 
guaranteed.  

5.Accessible housing  
Adequate housing must be accessible to those entitled to it. Disadvantaged groups must be 
accorded full and sustainable access to adequate housing resources. Thus, such disadvantaged 
groups as the elderly, children, the physically disabled, the terminally ill, HIV-positive individuals, 
persons with persistent medical problems, the mentally ill, victims of natural disasters, people 
living in disaster-prone areas and other vulnerable groups should be ensured some degree of 
priority consideration in the housing sphere. Both housing law and policy should take fully into 
account the special housing needs of these groups.  



6. Location  
Adequate housing, must be in a location which allows access to employment options, health care 
services, schools, child care centres and other social facilities. Housing should not be built on 
polluted sites nor in immediate proximity to pollution sources that threaten the right to health of 
the inhabitants.  

7. Culturally adequate housing  
The way housing is constructed, the building materials used and the policies underlying these 
must appropriately enable the expression of cultural identity and diversity. Activities geared 
towards development or modernization in the housing sphere should ensure that the cultural 
dimensions of housing are not sacrificed. <> Back to top of document  

3.9 These extensive entitlements extracted from General Comment No. 4. reveal some of the 
complexities associated with the right to adequate housing. They also show the many areas 
which must be fully considered by States to satisfy the housing rights of their population. Any 
person, family, household, group or community living in conditions in which these entitlements are 
not fully satisfied, could reasonably claim that they do not enjoy the right to adequate housing, as 
enshrined in international human rights law.  

3.10 The Committee has also made General Comment No.7 on the Right to Adequate Housing - 
forced evictions.8 Following from General Comment No. 4, and with increasing reports of forced 
evictions, this Comment was issued by the Committee in 1997.  

The term "forced evictions" as used throughout this general comment is defined as the 
permanent or temporary removal against their will of individuals, families and/or communities 
from the homes and/or land which they occupy, without the provision of, and access to, 
appropriate forms of legal or other protection. The prohibition on forced evictions does not, 
however, apply to evictions carried out by force in accordance with the law and in conformity with 
the provisions of the International Covenants on Human Rights9.  

3.11 Women, children, youth, older persons, indigenous people, ethnic and other minorities, and 
other vulnerable individuals and groups all suffer disproportionately from the practice of forced 
eviction. Women in all groups are especially vulnerable given the extent of statutory and other 
forms of discrimination which can often apply in relation to property rights (including home 
ownership) or rights of access to property or accommodation, and their particular vulnerability to 
acts of violence and sexual abuse when they are rendered homeless. 10  

3.12 The UNCESCR considers that the procedural protections which should be applied in relation 
to forced evictions include:  

•  an opportunity for genuine consultation with those affected;  

•  adequate and reasonable notice for all affected persons prior to the scheduled date of eviction;  

•  information on the proposed evictions, and, where applicable, on the alternative purpose for 
which the land or housing is to be used, to be made available in reasonable time to all those 
affected;  

•  especially where groups of people are involved, government officials or their representatives to 
be present during an eviction;  

•  all persons carrying out the eviction to be properly identified;  



•  evictions not to take place in particularly bad weather or at night unless the affected persons 
consent otherwise;  

•  provision of legal remedies; and  

•  provision, where possible, of legal aid to persons who are in need of it to seek redress from the 
courts.  

3.13 Evictions should not result in individuals being rendered homeless or vulnerable to the 
violation of other human rights. Where those affected are unable to provide for themselves, the 
State party must take all appropriate measures, to the maximum of its available resources, to 
ensure that adequate alternative housing, resettlement or access to productive land, as the case 
may be, is available.11  

3.14 Article 11 of the International Covenant on Economic, Social and Cultural Rights 1966 sets 
out the obligation on the States Parties "to recognise" the right of everyone to an adequate 
standard of living including…adequate housing.12 The obligation of States to recognize the right 
to housing manifests itself in several key areas. Firstly, all countries must recognize the human 
rights dimensions of housing, and ensure that no measures of any kind are taken with the 
intention of eroding the legal status of this right. Second, legislative measures, coupled with 
appropriate policies geared towards the progressive realization of housing rights, form part of the 
obligation "to recognize." Any existing legislation or policy which clearly detracts from the legal 
entitlement to adequate housing would require repeal or amendment. Policies and legislation 
should not be designed to benefit already advantaged social groups at the expense of those in 
greater need. Specifically, housing rights issues should be incorporated into the overall 
development objectives of States. In addition, a national strategy aimed at progressively realizing 
the right to housing for all, through the establishment of specific targets should be adopted. 
Thirdly, a genuine attempt must be made by States to determine the degree to which this right is 
not in place, and to target housing policies and laws towards attaining this right for everyone in 
the shortest possible time. In this respect, States must give due priority to those social groups 
living in unfavourable conditions by according them particular consideration. 13  

Concluding Observations of the UN Committee on Economic, Social and Cultural Rights  

3.15 In May 2002, Ireland's performance in implementing the International Covenant on 
Economic, Social and Cultural Rights was examined, and the Concluding Observations offer 
some clear recommendations which could be progressed by this All Party Committee to enhance 
the rights of Irish citizens.14  

Para 12. The Committee notes with regret that, despite its previous recommendation in 1999, no 
steps have been taken to incorporate or reflect the Covenant in domestic legislation, and that the 
State party could not provide information on case law in which the Covenant and its rights were 
invoked before the courts.  

Para 20. The Committee is concerned that: (a) many new households cannot secure adequate 
and affordable housing; and (b) some 1,200 families of the Traveller community are living in 
roadside encampments without access to water and adequate sanitary facilities, and are liable to 
be forcibly evicted.  

Para 21. The Committee is concerned that a large number of persons with mental disabilities, 
whose state of health would allow them to live in the community, is still accommodated in 
psychiatric hospitals together with persons suffering from psychiatric illnesses or problems, 
despite efforts by the State party to transfer them to more appropriate care settings.  



Para 23. Affirming that all economic, social and cultural rights are justiciable, the Committee 
reiterates its previous recommendation (paragraph 22 of the Committee's 1999 concluding 
observations) and strongly recommends that the State party incorporate economic, social and 
cultural rights in the proposed amendment to the Constitution, as well as the other domestic 
legislation. The Committee points out that, irrespective of the system through which international 
law is incorporated into the domestic legal order (monism or dualism), following ratification of an 
international instrument, the State party is under an obligation to comply with it and to give it full 
effect in the domestic legal order.  

Para 39. The Committee requests the State party to disseminate its concluding observations 
widely among all levels of society, and in particular among State officials and the judiciary, and to 
inform the Committee on all steps taken to implement them in its next periodic report.  

Back to top of document  

  

Europe  

3.16 At European level, there are significant advancements in rights to housing within the 
Revised European Social Charter (RESC), and the EU Charter of Fundamental Rights and social 
policy measures.  

Revised European Social Charter  

3.17 The European Social Charter 1961 (ESC) emanated from the Council of Europe, established 
in 1949, and contained 19 economic and social rights, "all expressed in obligations upon the 
contracting parties to pursue a certain policy which will lead to the progressive realisation of these 
rights."15 The Charter (and revised Charter) provides a number of international norms in relation 
to housing rights for people with disabilities, families, migrant workers and elderly persons, and 
has been ratified by Ireland.  

Article 15 - physically and mentally disabled persons 
Article 16 - family to social, legal and economic protection 
Article 19 - migrant workers 
Article 23 - the right of elderly persons to social protection 
Article 30 - protection against poverty and social exclusion  

3.18 Since 1996 a new Article 31 in the revised European Social Charter creates an obligation to 
give effect to a right to housing:  

With a view to ensuring the effective exercise of the right to housing, the Parties undertake to 
take measures designed: to promote access to housing of an adequate standard; to prevent and 
reduce homelessness with a view to its gradual elimination; to make the price of housing 
accessible to those without adequate resources.16  

3.19 This standard has been adopted by many European States, but in a Declaration contained in 
the instrument of ratification of the Revised Charter and in a letter from the Permanent 
Representative of Ireland to the Council of Europe, dated 4th November 2000 the Government of 
Ireland opted out of Article 31 on the right to housing.  

"In view of the general wording of Article 31 of the Charter, Ireland is not in a position to accept 
the provisions of this Article at this time. However, Ireland will follow closely the interpretation to 



be given to the provisions of Article 31 by the Council of Europe with a view to their acceptance 
by Ireland at a later date."  

3.20 The ICCL recommends that this Article 31 be ratified by Ireland, and that 
constitutional protection of this and the other international rights to housing be included 
in the Constitution.  

EU Charter of Fundamental Rights  

3.21 The EU Charter of Fundamental Rights was "jointly and solemnly proclaimed" at Nice by the 
Presidents of the European Parliament, the Council and the Commission in December 2000. The 
Charter does not include a specific right to housing, but only to housing assistance as set out in 
Article 34 relating to social and housing assistance. This has been accepted by the Irish 
Government, and steps should now be taken to give effect to this important agreement within the 
Constitution of Ireland.  

Article 34 - Social security and social assistance:  

…3. In order to combat social exclusion and poverty, the Union recognises and respects the right 
to social and housing assistance so as to ensure a decent existence for all those who lack 
sufficient resources, in accordance with the procedures laid down by Community law and national 
laws and practices.  

European Convention for the Protection of Human Rights and Fundamental Freedoms  

3.22 The European Convention for the Protection of Human Rights and Fundamental Freedoms 
(ECHR) also has important implications for housing rights beyond Article 1 Protocol 1. The ECHR 
has added significance following the commitments by the Irish Government in the Belfast/Good 
Friday Agreement. There must now be an equivalent level of protection of human rights between 
the two parts of Ireland, and this means that the provisions of the Covenant, as already in force in 
Northern Ireland under the UK Human Rights Act 1998, must be developed in the Republic. 17  

3.23 The relevant sections of the Convention to housing issues, in addition to Article 1 of Protocol 
1 are:  

Article 6 - The right to a fair hearing: civil and criminal matters,  
Article 8 - The right to respect for home and family life 
Article 13 - The right to an effective domestic remedy, 
Article 14 - No discrimination in relation to Covenant rights, 

3.24 Article 8 in particular recognises that there are positive rights on States to protect individuals 
home and family life. A home can means all living places. There have been a number of cases 
where the State has failed to take action to inform home owners and families of environmental 
hazards to their home.18 States have been found in violation of Article 8 on this basis. The 
principles developed in these cases indicate that the Irish government has positive obligations 
under Article 8 to make sure that people's home and family life enjoy minimum safeguards and 
certain standards including standards relating to health, safety and environment matters. Where 
states policies mean that certain communities or section of society fail to enjoy adequate 
protection for their home - whether they are property owners or not - this can bring the State in 
violation of its obligations under Article 8.  



3.25 It is also recalled that the major case in Irish housing policy in 2000, on the constitutionality 
of the Planning and Development Bill considered the compatibility of the Bill20 with the provisions 
of Article 1 of Protocol 1 of the Convention.  

EU Regulations  

3.26 EU Regulations in the 1960s and 1970s ensured that non-national workers and their 
dependents were entitled to the same social benefits, including access to housing, as nationals of 
Member States, on the principle of non-discrimination. Regulation 1612/6821 points out in the 
preamble that:  

Whereas the right of freedom of movement, in order that it may be exercised, by objective 
standards, in freedom and dignity, requires that equality of treatment shall be ensured in fact and 
in law in respect of all matters relating to the actual pursuit of activities as employed persons and 
to eligibility for housing, and also that obstacles to the mobility of workers shall be eliminated, in 
particular as regards the worker's right to be joined by his family and the conditions for the 
integration of that family into the host country;  

3.27 Council Directive 2000/43/EC of June 200022 which promotes the implementation of the 
principle of equal treatment between persons irrespective of racial or ethnic origin and 
specifically:  

Shall apply to all persons, as regards both the public and private sectors, including public bodies, 
in relation to:  

…(h) access to and supply of goods and services which are available to the public, including 
housing.23  

In order to comply with the Directive Member States shall take the necessary measures to ensure 
that:  

"Any laws, regulations, and administrative provisions contrary to the principle of equal treatment 
are abolished. 24 Member States shall adopt the laws, regulations and administrative provisions 
necessary to comply with this Directive by 19th July 2003… 25 Member States shall communicate 
to the Commission by 19 July 2005, and every five years thereafter, all the information necessary 
for the Commission to draw up a report to the European parliament and the Council on the 
application of this Directive." 26  

3.28 This Directive places a clear obligation on Irish authorities to examine and amend if 
necessary any laws, regulations and administrative measures in relation of the supply of housing.  

Conclusion 

4.1 The obligations on the Irish government in relation to the right to housing can be found in a 
multiple of different of sources. The ICCL submits that the standards in relation to the right to 
housing as set out have not been met by the Irish government and that the government are 
legally obliged to take measures to rectify this situation.  

4.2 The ICCL submits that the right to enjoyment and protection of private property does not 
prevent the pursuit of policies which lead to the full implementation of the right to housing. Those 
policies must simply not interfere with private property rights in an arbitrary or discriminatory 
manner.  



4.3 The ICCL recommends that Article 31 of the European Social Charter be ratified by 
Ireland, and that constitutional protection of this and the other international rights to 
housing be included in the Constitution.  
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